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Introduction
1.
Tobique Valley Manor, a 30 bed nursing home in the beautiful community of Plaster Rock, New Brunswick, has been in existence since 1983.  Core funding for nursing homes is provided by the provincial government through the Department of Family and Community Services. Under policies adopted by that Department, funding for each nursing home is determined by application of a formula based on the number of beds and is expressed in terms of employment positions within each of four units internal to each nursing home: care, dietary, laundry, and housekeeping. The present matter is a policy grievance concerning what the employer regards as a part-time Maid -1 position in the dietary unit but which the Union contends is full-time. 

2.
Two witnesses testified at the hearing and eleven documents were entered as exhibits. The posted vacancy notice presented in evidence [Exhibit 10] is that of 21 March 2006 which identifies the position as part-time, non-guaranteed hours. The parties agree that, at present, there is no third party who may be affected by this award.

The Evidence
3.
As part of the documentary record, the parties submitted an agreed statement of facts as follows: 

1. Since Tobique Valley Manor opened in 1983, the Regular Master Schedule for the Dietary Department has been as per [ the document entered as Exhibit 5].

A. The Regular scheduled shifts for each day are 10.75 hours, with one Cook and one Maid each working 10.75 hours each day.

B. The schedule means that each employee will work 7 days in a 2-week period (7 x 10.75 hours = 75.25 hours)
2.  From 1983 until 2001 there were four full-time employees working in the [dietary] department, two full-time cooks and two full-time maids. One full-time cook and one full-time maid worked each of the two rotations [shown in the regular schedule rotation], each working seven days in every two-week period. In 2001, the Employer reduced one full-time maid status from full-time to part-time non-guaranteed hours, although no changes were made to the Regular Master Schedule. Since 2001, a part-time employee with non-guaranteed hours has been regularly scheduled to work 7 days at 10.75 hours per day on every two-week schedule.  
3. CUPE Local 4445 was certified as the bargaining agent for employees of Tobique Manor April 6, 2006 with a collective agreement being signed November 20, 2006.
4.
 The collective agreement mentioned is that between the New Brunswick Association of Nursing Homes Inc. (the umbrella organization representing nursing home employers) and the New Brunswick Council of Nursing Home Unions (the collection of CUPE locals representing employees in nursing home bargaining units) with a term from 16 October 2004 to 15 October 2008.  The reference to the collective agreement being signed is to a memorandum of agreement dated 20 November 2006 by which the parties accepted application of this collective agreement with some modifications not relevant to the issue presented in this matter (differently expressed for purposes of clarity: the parties did not attach significance to any of the modifications for the purposes of the hearing). 

5.
Gordon Black testified on behalf of the Union. He is an experienced union representative who has served both as the Union’s coordinator for nursing home locals and as negotiator for the governing collective agreement. His evidence focussed on article 16 of the Collective Agreement (the vacancies, promotions and staff changes provision) and on a Letter of Agreement dated 9 November 2005 appended to the Collective Agreement concerning review of part-time hours:

The Parties agree to a review of all part-time hours in each nursing home covered by the Collective Agreement, with the goal of converting as many of those part-time hours as possible into full-time positions in each department of the nursing home. It is understood that collective agreement provisions and government directives must be respected as part of this review.   
The letter of agreement is signed by Black on behalf of the Union and by a representative of the NBAHA on behalf of the nursing home employers. Black explained that, from his perspective, the Letter of Agreement has been implemented by each union local identifying part-time hours and then bringing the matter to the attention of the responsible nursing home employer. He gave an example of nine full-time positions having been created in one nursing home as a result of this process. In this present matter, the employer and Union have not agreed on the existence of part-time hours convertible into a full-time position. Black explained that job cut-backs in the early 1990s resulted in more part-time positions in nursing homes relative to full-time positions and that, in seeking the Letter of Agreement, the Union hoped to increase the number of full-time positions and thereby ensure “real work” and benefits for its members.

6.
Black referred to Policy IV-C-10 entitled “Approved Funded Staffing Positions” issued by the Director of Nursing Home Services for the Department of Family and Community Services in June 2004 and amended by a letter dated 14 March 2006. As explained by Black, the policy states that provincial funding for food services staff at a thirty beds nursing home is based on 15 labour-minutes for the preparation and service of each meal; that is, 30 beds (residents) x 15 minutes per meal x 3 meals per day = 1350 minutes per day divided by 60 minutes per hour = 22.5 funded labour hours per day x 7 days per week = 157.5 funded labour hours divided by 37.5 hours (the regular hours per week of a full-time employee averaged over four weeks per articles 4.03(a) and 18.01 of the Collective Agreement) = 4 full-time positions (plus a 0.2). This calculation is then enhanced by a funding factor of 1.660 to cover such costs as weekend staffing, vacation, and sick leave. 

7.
Turning to the regular shift rotation for the dietary department at Tobique Valley Manor [Exhibit 5], Black explained that it is a shift schedule covering fourteen days (two weeks) by which a Cook 1 and a Maid 1 are scheduled to work on days one to four, seven, twelve and thirteen; a Cook 2 and a Maid 1 to work days five, six, eight, nine, ten, eleven and fourteen; and a 0.6 part-time Maid to work on days four and eleven (being Tuesdays).  Noting that the funding formula results in 22.5 funded labour hours per day and that employees at Tobique Valley Manor generally work shifts of 10.75 hours per work day, Black concludes that funding is available for two full-time positions each day with an additional funded hour (apparently collected to create the part-time maid position on Tuesdays). Black emphasized that while government funding is determined by application of the formula as explained, each nursing home is free to schedule employee shifts as appropriate to its needs. Black emphasized that a full-time employee, as defined by the Collective Agreement article 4.03 in combination with article 18.01(a), is scheduled to work 150 hours over a four week period or an average 37.5 hours per week and that a part-time employee, per article 4.01(b)(c)(d), works less than full-time but regularly scheduled hours or may be employed part-time without guaranteed hours. 

8.
According to Black, the government funding formula provides the same financial support for both full and part-time positions but, per the Collective Agreement article 24.02, part-time employees may elect between all-inclusive pay rates or pro-rated pay rates. Thus, the funding formula does not distinguish between full and part-time positions.  

9.
Cheryl Reed, administrator of Tobique Valley Manor, testified on behalf of the employer. Reed accepted Black’s explanation of the funding formula as it applies to Tobique Valley Manor.  She explained that the formula funds three shifts per day for seven days per week – a Cook-1, a Cook-2 and a Maid-1 each at 7.5 labour hours per day – and includes additional part-time hours to cover weekend replacements, vacations, sick leave, etc. Reed referred to the job description of a Maid-1 position and summarized the duties in the dietary department as essentially preparation (tables set up), meals service, clearing tables, and clean-up (dishes) along with other related duties.

10.
 Reed used a different methodology to determine the number of maid positions available at Tobique Valley Manor.  Starting with the provincial allocation of 2.974 FTE for Maid-1 positions in the dietary department (per the 14 March 2006 amendment to Policy IV-C-10), she divided that number by the funding formula replacement factor of 1.660 (which covers the actual cost of the position plus temporary replacements for vacations, sick leave, etc) to conclude that there are 1.79 Maid-1 positions in the dietary department (one full-time position and 0.79 part-time hours). Reed explained that the funding formula is based on shifts of 7.5 hours rather 10.75 hours, the scheduling practice at Tobique Valley Manor since 1983. She illustrated the distinction as follows:
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Total    21.5 hours
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Reed explained that, in practice, the maid working a 10.75 hours shift is not working as a maid at all times but performs funded duties of a cook for a portion of the shift.  Thus, in practice, a portion of the cost of a maid’s 10.75 hours shift is funded from the formula allocation available for a shift performed by a cook. Differently expressed, the funding formula provides for each day  15 hours for cook positions (Cook-1 and Cook-2) and 7.5 hours for a Maid-1 position but in practice a Cook (Cook-1 or Cook-2) works 10.75 hours per shift per day and the Maid-1 works 10.75 hours.

11.
Consistent with the 20 November 2006 Memorandum of Agreement, Reed informed employees last June of her proposal to modify the dietary department shift schedule from the present 10.75 hours per shift to 7.5 hours. Reed’s explanation for this proposal is a concern that the present schedule hinders staff from taking full advantage of skills training opportunities. This is because of a staff expectation for payment for 10.75 hours per day (rather than 7.5 hours per day) when undertaking training, an amount which the employer is reluctant to fund. Standard shifts of 7.5 hours would resolve this challenge. If the proposal is implemented, Reed anticipates that the Maid-1 will work three hours in the morning (7h00 to 10h00) and then return in the afternoon to work the dinner meal; the two cooks (Cook-1 and Cook-2) would together work the lunch meal. 

12.
    As mentioned in point 2 of the agreed statement of facts, above, the record indicates that the employer laid off a full-time maid in the dietary department in March 2001 because of staff reductions due to financial constraints and a change in staffing standards. At that time, the then incumbent accepted the change to part-time status by accepting scheduled part-time hours plus part-time hours due to call-ins. Reed explained that the maid position has evolved since that time. She accepted that the regular 0.79 part-time position could be guaranteed for the purposes of the Collective Agreement but rejected the suggestion that it be converted into a full-time position because of the need for consistency with the government funding formula or budgetary process. She stated that the employer is subject to annual unannounced inspections by government officials to confirm compliance with official budget programs. 

13.
In cross examination, Reed stated that a change to shifts of 7.5 hours would result in periods when a cook would not be working and that the maid would have to perform the duties and be paid the wages of a cook – a situation likely to develop on weekends. She identified the current staff complement in the dietary department as one full-time Cook-1, one full-time Cook-2, one full-time Maid-1, three part-time Maids-1 and two staff members in other department who work as needed. Reed agreed that it is the employer’s prerogative to organize its dietary department and further agreed that future layoffs would be implemented consistent with the  provisions of the Collective Agreement. 

Position of the Parties
14.
The Union asks that the employer post a vacancy for a full-time Maid-1 position in its dietary department. The Union argues that the evidence clearly demonstrates the existence of sufficient hours for recognition of a second full-time Maid-1 position. Ms Barton argues that not only is the Union position supported by the posting and vacancy provisions of the Collective Agreement (article 16) and by the arbitral jurisprudence on posting of vacancies but is reinforced by the 9 November 2005 memorandum of agreement on review of part-time hours appended to the Collective Agreement. She stresses that government policies and directives serve to identify government funding and not to dictate actual staff positions in each nursing home. In support of the Union position, Ms Barton cited a number of authorities for the proposition that management has an obligation of good faith in the exercise of its authority in relation to vacancies and that it cannot avoid the vacancy provisions of the Collective Agreement by simply not declaring a vacancy when it assigns employees to perform the actual work. The cited authorities include inter alia  Brown & Beatty, Canadian Labour Arbitration (4th Ed.) at para. 5:2510; the “Sussex Hospital Case”: CUPE v. Board of Management (Public Services Labour Relations Board, 7 January 1986) (Court of Queen’s Bench, 9 September 1986 on judicial review) and (Court of Appeal, 3 April 1987); Re Caressant Care Nursing Home, Listowel and United Food & Commercial Workers, Local 175 (1988), 3 L.A.C. (4th) 236. 

15.
The employer accepts that, if there has been an error, it lies in not posting a 0.79 permanent part-time Maid-1 position because funding for such a position is available under government directives. Mr Keating argues that the 9 November 2005 memorandum of agreement itself recognizes the necessity of consistency with government directives and that recognition must be given to the reality of close government direction of the management and operation of nursing homes.  The employer does not disagree that there is sufficient work but argues that the duties in issue in this matter cross job classifications because the person performing the duties of a Maid-1 also perform duties of a cook. The job description of a Maid-1 does not specifically include the duty of replacing and performing the duties of a cook. Mr Keating also cited Brown & Beatty, above, but for the proposition that management enjoys the right to schedule work and for the proper approach to the interpretation of a collective agreement (at paras. 5:0000 and 5:3110).  

The Collective Agreement
Article 4 - Definitions
4.03
Full-Time Employees and Part-Time Employees
(a) Full-time employee is an employee hired to work on a full-time basis, or awarded a full-time position through the job posting process set out in Article 16, and who is scheduled to work in accordance with Article 18.01.

(b) Part-time employees, for the purposes of this Agreement, are those employees who have been hired to work on a part-time basis and have completed their probationary period. These employees may be hired in a part-time position, or they may be awarded a part-time position in accordance with Article 16 whereby they have regular scheduled hours of work, or they may be employed for an unspecified number of hours of work determined by virtue of Article 4.03(c).

(c) All part-time employees shall be placed on a seniority list and scheduled for predictable work and/or called for work available in accordance with their seniority, classification and Department. These part-time employees will make every possible effort to make themselves available for work.

(d) Part-time employees who are employed in a part-time position may give notice in writing to the Employer to be scheduled and/or called for work in accordance with 4.03(c) in addition to their regularly to their regularly scheduled hours of work....
Article 16 - Vacancies, Promotions, and Staff Changes

16.01 Vacancies
(a) All vacancies occurring or new positions created in the bargaining unit, the Employer shall immediately notify the Union in writing and post notice on all bulletin boards for a minimum of one (1) week, so that all members will know about the vacancy or new position....

(b) [concerns internal posting of vacancies with non-guaranteed hours]

(c) [concerns temporary vacancies]
Article 18 - Hours of Work

18.01 Regular Hours of Work
(a) Regular Hours of Work: the regular daily hours of work shall be seven and one half (7 ½) hours in any one day exclusive of the lunch period. The regular hours of work shall be thirty-seven and one half (37 ½) hours per week averaged over a four (4) week period.

(b) No employee shall work in excess of seven (7) consecutive days.

(c) No shift shall be less that three (3) hours.
Letter of Agreement 

Review of Part-Time Hours
The Parties agree to a review of all part-time hours in each nursing home covered by the Collective Agreement, with the goal of converting as many of those part-time hours as possible into full-time positions in each department of the nursing home. It is understood that collective agreement provisions and government directives must be respected as part of this review.   
Decision 
16.
No one doubts the importance of the work performed by both management and staff at New Brunswick nursing homes. The care of the elderly is a sacred duty of each generation and we owe thanks to everyone who undertakes this task on a daily basis with dedication and caring. 

17.
The central issue in this matter can be simply stated. In the context of the Collective Agreement, is the number of positions for each classification in a nursing home dictated by the funding formula applied by the provincial Department of Family and Community Services? In my respectful opinion, the answer is no. 

18.
The employer argues that the funding formula is controlling; in other words, that it is the formula which limits the dietary department of Tobique Valley Manor to 1.79 Maid-1 positions implemented as one full-time position and one part-time position. With respect, that reasoning  confuses two distinct concepts: funding and hours of work.  There are two reasons for this conclusion. First,  there is no evidence before this Board of any government directive that links provincial funding to the number of actual positions permitted in any nursing home unit. In this regard, it is not without significance that Reed acknowledged that it continues to be the employer’s prerogative to organize its dietary department. Second, the Collective Agreement defines full-time and part-time employees in terms of hours of work simpliciter and the combined effect of articles 4.03(a) and 18.01 is that an employee working 37.5 hours per week averaged over a four week period is a full-time employee. The Collective Agreement does not define full-time and part-time positions in terms of available funding.  Further, the logic of the employer’s reasoning is weakened by the fact that it receives funding calculated on shifts of 7.5 hours but has for many years permitted a compressed work week with shifts of 10.75 hours.  If the employer can vary the length of shifts, why is it bound by the funding of positions? I should mention that I have taken judicial notice of both the Nursing Homes Act, S.N.B. c. N-11 and the regulations thereunder and have not found any controlling provision. For completeness, I record that during the hearing the Union offered the Board an opportunity to review the Directives Manual for Nursing Homes; an opportunity declined by the Board when advised that no specific directive is particularly pertinent to the central issue for determination.

19.
The evidence in this matter is not entirely satisfactory.  Point one of the agreed statement of facts is consistent with the present regular shift rotation schedule for the dietary department. Both the agreed statement of facts and the rotation schedule state that one Cook and one Maid-1 work each 10.75 daily shift. This alone favours the Union position that sufficient Maid-1 duties exist to justify recognition of a vacancy of a full-time Maid-1 position. But, the testimony of Reed is that the Maid-1 is not always performing Maid-1 duties during that shift but also performs duties of a cook. Unfortunately, she did not identify which duties of a cook are performed by the maid nor was she asked to clarify her testimony on this point. The job descriptions for Cook-1 and Cook-2 classifications were not entered as exhibits so the evidential record does not disclose if there is overlap to any degree with the duties of a Maid-1. The job description of a Maid-1 includes among the “regular duties and/or responsibilities” to “prepare certain food items for Residents if required” and “help prepare coffee and food trays for special functions”.  Otherwise, the duties reflect Reed’s general characterization of set-up for meals, serve and clean-up. 

20.
The proposition that management’s right to organize its workforce is not unfettered is too well established to require discussion of the various authorities cited by Ms Barton (though each has been read and considered).  In argument, the employer conceded that, if it erred, it did so by not posting notice of a vacancy for the continuing permanent  0.79 part-time Maid-1 position in the dietary department.  It is apparent that for some period of time the work and duties of this position have existed and the employer, exercising its management rights under the Collective Agreement reasonably, should have recognized this reality and posted the vacancy.  Article 16.01 could not be clearer: “All vacancies occurring.. in the bargaining unit, the Employer shall immediately notify the Union in writing and post notice...” This is not a discretionary duty, it is an obligation under the Collective Agreement. While the employer has a discretion or margin of appreciation as to the existence of a vacancy, it must exercise its management rights in a manner consistent with the implied standard of reasonableness (and fairness). The evidence in this matter is clear and the employer conceded as much. In my respectful view, it was right to do so.

21.
The same implied reasonableness standard must surely guide the employer in relation to its characterization of the Cook duties performed by the Maid-1 during a regular shift. If the maid is truly performing duties of a Cook and such duties are outside the job description of a Maid-1, then there exists a part-time vacancy relating to the Cook position; if the maid is truly performing cook duties within the Maid-1 classification, then the employer must post a vacancy for a full-time Maid-1 position. This is its obligation under the Collective Agreement.

22.
A word should be added about implementation of the Letter of Agreement on the review of part-time hours appended to the Collective Agreement. The history of implementation of this agreement, as recounted by Black, is somewhat astounding. It presents a picture of an active Union and  reactive employers. But, the agreement is not expressed in such a manner. It states that the “Parties agree”; it creates a joint obligation in which both parties should be expected to be proactive in undertaking the requisite review of part-time hours. This is the spirit of cooperation that makes for good labour / management relations in the modern workplace. 

23.
The grievance is based on a breach of the 9 November 2005 Letter of Agreement concerning the conversion of part-time hours into full-time positions.  Therefore, while the employer’s concession regarding the continuing 0.79 Maid-1 position is helpful, it does not fall within the scope of the Letter of Agreement because the concession is not in relation to a full-time position. 

24.
The critical point between the parties is whether the Maid-1 performs Maid-1 duties and is so paid at all times during her 10.75 hours shifts or does she indeed perform the duties of a Cook and is paid at that rate when so performing such duties. As expressed in paragraph  19 when read in combination with paragraph 21, the state of the evidence on the critical point is not satisfactory.  This is a simple question of fact for which the record does  not provide an answer but for which a resolution seems rather simple. If on consideration of (1) the actual “Cook” duties performed by the Maid-1 on a regular shift of 10.75 hours and (2) the rate of pay provided therefore, one can reasonably conclude that such duties are within the Maid-1 job classification, then consistent with the Letter of Agreement the posting notice should be issued for a full-time Maid-1 position. This is a question of fact that can be resolved by the parties themselves. If the parties are unable to resolve this factual difference between them and to avoid the necessity of a second grievance to resolve the matter, the Board retains jurisdiction to assist the parties by hearing evidence on this point or in any other manner appropriate in the circumstances. The Board has full confidence in the parties’ ability to resolve this matter themselves. 

25.
In closing, I express my appreciation to the parties and particularly their representatives  for their consideration and cooperation during the hearing and to the Board members for their assistance. 

Done at Fredericton, this 30th day of April 2007.

John P. McEvoy

Arbitration Board Chair
Pierre Landry, Board Member:  I have read the reasons for decision of the Chair dated 30 April 2007 and I concur.  Dated  4 May 2007

Patrick Roy, Board Member:   I have read the reasons for decision of the Chair dated 30 April 2007 and I concur.  Dated 9 May 2007
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