PAGE  
ii

PROVINCE OF NEW BRUNSWICK

IN THE MATTER OF THE PUBLIC SERVICE

LABOUR RELATIONS ACT; AND

IN THE MATTER OF A COLLECTIVE

AGREEMENT BETWEEN BOARD OF

MANAGEMENT AND CANADIAN UNION

OF PUBLIC EMPLOYEES, LOCAL 2745;

AND

IN THE MATTER OF A REFERENCE

TO ADJUDICATION OF A GRIEVANCE

AFFECTING:







CUPE, LOCAL 2745,

Union

and

DEPARTMENT OF EDUCATION,

Employer

APPEARANCES:



For the Union







Vicki Smith







For the Employer







Annie Robichaud

ADJUDICATOR:



Brian D. Bruce, Q.C.

DATE OF HEARING:


October 20, 2005







Saint John, NB

DATE OF AWARD:


November 25, 2005

                                                                                                                                    
A W A R D

                                                                                                                                    
1.

This adjudication addresses a Union policy grievance (Exhibit 1) which was filed on October 19, 2004. The grievance states as follows:

“Grant workers have been employed and continue to be employed in School District 6 working in the kindergarten classrooms, therefore, the Employer is in violation of the Collective Agreement between the parties by not posting vacancies (30) pursuant to Article 12 of the Collective Agreement.”

As a remedy the grievance asks that an order be made for the Employer to post and fill the vacancies in accordance with the provisions of the Collective Agreement.

2.

The Employer, in its replies (Exhibits 2 and 3) to the grievance denied that it had breached Article 12 of the Collective Agreement by failing to post vacancies for Grant Workers employed in kindergarten classrooms within School District 6. In the reply (Exhibit 3) dated December 1, 2004 the Employer described the Kindergarten Support Worker Program as follows:

“The Kindergarten Support Worker Program is aimed at providing unemployed individuals with training and development opportunities. Two waves of placements, of which each is 20 weeks in length, are put in place each school year. These are not vacancies as defined by the Collective Agreement, rather they are on-the-job training opportunities, much like a teacher or nurse completes a work practicum. School District 6 has continually adhered to the guidelines of the Kindergarten Support Worker Program as defined by the Department of Education.”

In its earlier reply (Exhibit 2) to the grievance the Employer was more specific in identifying the guidelines to which it had adhered:

“School District 06 has adhered to the guidelines of the Kindergarten Support Worker Program:

a)
School District 06 has notified the local union of all Kindergarten Support Worker placements, the work locations, hours of work, rate of pay and anticipated length of the placements.

b)
The participation of individuals in the Kindergarten Support Worker Program did not result in reductions in the regular hours of work of CUPE 2745 members, nor has it resulted in any lay-off of said members.

c)
None of the Kindergarten Support Worker placements were previously filled by CUPE 2745 members, nor were their tasks ever performed by said members.”

EVIDENCE

3.

There were four witnesses called to give evidence at the adjudication hearing. The one witness called by the Union was Sandra Harding, the President of Sub-Local 12 of CUPE, Local 2745. The three witnesses called by counsel for the Employer were Jennifer Davis, a Human Resources Adviser with the Department of Education; Laurie Munn, a Human Resources Officer with School District 6; and, Dan Vallis, the Student Service Supervisor with District 6. There were fourteen exhibits submitted in evidence at the adjudication hearing and these exhibits are listed in Appendix “A” to this Award.

4.

Sandra Harding, in her evidence, raised several issues regarding the use of Grant Workers in the schools of District 6. In particular, she attempted to show that Grant Workers were being used in such a way as to, in effect, be performing work of the bargaining unit, the work of Teachers’ Assistants in particular, such that it could be concluded that positions should be posted for Teachers’ Assistants to perform this work. She made the following claims in her evidence:

(i)
Some individuals are rehired as Grant Workers following completion of their initial twenty week session. With respect to the claim that some Grant Workers were being rehired, reference was made to the list of Grant Workers hired in School District 6 for the First Wave in September 2004 (Exhibit 7b). Of this list of thirty individuals, it was claimed that fifteen had worked in previous years as Grant Workers. Following the filing of the grievance, it was noted that no repeat Grant Workers could be identified on the September 2005 list. It was acknowledged that those administering the Grant Worker program have attempted to stop the rehiring of individuals but it was suggested that the principals in the local schools do not understand the requirements of the program. Her particular concern is that there is no one in authority assessing Grant Workers to ensure that all of the requirements of the program are met. It was noted that various individuals involved in the hiring of Grant Workers have stated that teachers want the trained Grant Workers back and, secondly, that it is difficult in rural areas to find new people to fill the Grant Worker positions.



Sandra Harding acknowledged that some of the fifteen individuals she identified as being repeat Grant Workers in September 2004 were only there for one out of two waves that occurred during the school year. She did note that Grant Workers are sometimes passed around to other schools.

(ii)
Teachers’ Assistants have had their days capped at five hours while Grant Workers continue to remain in the workplace, performing the work of Teachers’ Assistants, after they leave. The Union argues that its members should be entitled to six hours per day similar to the Grant Workers.

(iii)
The public cannot distinguish between Grant Workers and Teachers’ Assistants and are critical of the work performed by Teachers’ Assistants when, in fact, the individual the public is concerned about is a Grant Worker. It was claimed that Grant Workers are performing many of the duties of Teachers’ Assistants and Student Attendants as set out in their job descriptions (Exhibits 4 and 5). It was alleged that Grant Workers are assisting with reading and skill training, including the testing of knowledge of the alphabet. She has also observed a Grant Worker involved with the training of a special needs child. Sandra Harding did acknowledge that she only has first hand knowledge of what happens with Grant Workers in her own school (Leatherbarrow) and not the other schools in District 6.

(iv)
Grant Workers are recruited by vice principals who place ads in newspapers or through encouragement of individuals working as casual Teachers’ Assistants. The Grant Workers are not referred by an employment counsellor as she understood was a requirement of that program. The only criteria enforced by the Department in selecting Grant Workers is that they be unemployed. 

(v)
It was claimed that Teachers’ Assistants are not being replaced when one of them is absent. Rather, Grant Workers are being used to perform the work of the Teachers’ Assistant who is absent. 

5.

Under cross examination, Sandra Harding was asked about the letter of offer (Exhibit 9) from the Department of Training & Employment Development to the Department of Education which establishes twelve conditions which must be met by the Department of Education. Those that are relevant for purposes of this adjudication include the following:

“1.
. . .

2.
A maximum of thirty (30.00) hours per week will be reimbursed.

3.
. . .

4.
Positions under this agreement must not displace or replace regular employees, volunteers, or individuals on leave.

5.
Jobs must not convert part-time positions to full-time positions and must represent an addition to the Employer’s regular employment level.

6.
Jobs must not already be funded by other Federal or Provincial Job Creation or Training programs and must offer continuous employment for the duration of the program, with the exception of Potato Break . . . and Christmas Break . . . .

7.
Positions will not be in contravention of any existing collective agreement (if applicable).

. . .”

Sandra Harding noted that this letter of offer, which is dated August 20, 2004, was prepared after the Department knew that a grievance was going to be filed.

6.

As noted earlier, the Employer called three witnesses to testify. Jennifer Davis, a Human Resources Adviser in the Department of Education, coordinates the Work Ability Program throughout the Province. Laurie Munn, a Human Resource Officer with School District 6, looked after the Work Ability Program for 2004-05 in District 6. She was responsible for recruiting and hiring of the Grant Workers. Finally, Dan Vallis, the Student Service Supervisor for District 6 since November 2003, spoke about the process followed for determining and allocating Teachers’ Assistants to the various schools within District 6.

7.

Jennifer Davis noted that the conditions relating to the Work Ability Program are set by the Department of Training & Employment Development. It was noted that one of the conditions of the Work Ability Program is that individuals recruited as Grant Workers be unemployed. The 2004 letter of offer repeats many of the guidelines set out in the Work Ability Program (Exhibit 6) including the following:

“• 
funding is only available in instances where the jobs are in addition to regular employment levels.


. . .

•
funded jobs cannot displace or replace existing staff or volunteers who are on layoff, vacation or parental leave.

•
funded jobs must be in compliance with all collective agreements signed by the applying organization with its unionized workers.”

8.

As noted earlier, Sandra Harding made reference in her evidence to a requirement that individuals hired as Grant Workers be referred by an employment counsellor. Jennifer Davis in her evidence noted that this has never been a condition set by the Department of Education. It at one time had been a condition set by the Department of Training & Employment Development and employment counsellors at one time did the referrals. This requirement was subsequently dropped, however, and the various school districts now recruit Grant Workers. She noted that the money to pay the Grant Workers comes from the Department of Training & Employment Development which reimburses the District.

9.

Jennifer Davis did note that when she took over responsibility for the program she computerized much of the information (Exhibit 14) and was able to see that there were many Grant Workers being rehired even though it was a condition of the program that they not be rehired. She noted that prior to her taking responsibility for the program no one had been checking to see whether Grant Workers were being rehired. Jennifer Davis stated that districts are now advised that repeat workers should not be hired. She stated that this practice has greatly diminished in the last few years. It was noted that this direction is contained in a memorandum (Exhibit 10) which is circulated to superintendents of the various school districts. She stated that if a district is detected rehiring workers that the district is advised not to do this and they are encouraged to hire new Grant Workers for the next wave. When questioned as to the training that Grant Workers receive, Jennifer Davis noted that it is the experience they receive that really counts, including the requirement of steady attendance and appropriate dress.

10.

Laurie Munn who is responsible for the operation of the Grant Worker program in School District 6 noted that when interviewing applicants for the program she inquires as to whether they have ever participated in the program. She further advises them that they are to act as an extra set of hands for the teacher but that they are never to be in a one-on-one position with a student and never in a position of responsibility. Further, they are not assigned to work with special needs students. She indicated that she gives the successful applicants her business card and asks them to call her if anyone asks them to do something that they should not. She does advise the applicants that they are not to temporarily relieve the teacher. The names of the applicants who qualify are then given to principals of the various schools in the District who choose the ones that they wish to have in their school.

11.

With respect to rehires, Laurie Munn stated that it had been her understanding that one could have recalls as long as they were not back-to-back waves. It was only subsequent to September 2004 that she found out that this was not possible. She did indicate that she was amazed to learn of the number of recalls identified by Sandra Harding in September 2004. With respect to the total number of hours worked by Teachers’ Assistants and Grant Workers, she stated that she understood that Grant Workers started earlier in the day and have no lunch hour. Teachers’ Assistants, in contrast, have staggered starting times and take a lunch hour. When questioned about the work that Grant Workers do in the classroom, Laurie Munn acknowledged that they do provide support. She also indicated that she has received calls from Grant Workers advising that they were being asked to do the work of Teachers’ Assistant. Any issues of Grant Workers being asked to do duties beyond their scope, she noted, are dealt with immediately.

12.

Dan Vallis, the Student Service Supervisor, testified that Teachers’ Assistants are allocated to schools by a process that is totally independent of where Grant Workers are assigned. He stated that there are Teachers’ Assistants in kindergarten whose responsibility is to deal with custodial care issues. He did note that administrators within the school have the authority to move resources to where they are needed. He stated that, if a special needs child entered a school without their needs being known at the time, additional hours would be allocated to the school once that information became available.

ARGUMENT

Preliminary Issues – Res Judicata
13.

Counsel for the Employer argued that the issue raised by this reference to adjudication has already been addressed in two earlier awards and, therefore, the matter must be seen as having been finally decided. In support of this argument, counsel for the Employer referred to two arbitration decisions: Re Pharma Plus Drugmarts Ltd. and U.F.C.W., Loc. 175 (1991), 20 L.A.C. (4th) 251 (Barton); Re Main Ouvertes–Open Hands Inc. and O.P.S.E.U., Loc. 458 (1996), 54 L.A.C. (4th) 217 (Roach). Arbitrator Barton in the Re Pharma Plus Drugmarts Ltd. case made the following comments regarding res judicata at page 3:

“Many of the cases involving res judicata do involve the same parties, the same collective agreement and the same issue. Where these occur, many arbitrators refuse to hear a second case . . . . Essentially these arbitrators feel that if the same parties try to reopen an earlier grievance by trying to bring a subsequent one to argue the same issue based upon the same parts of the collective agreement, on new facts but facts which are essentially the same as those resolved in the previous grievance, they should not be allowed to do so . . . .”

Reference was also made to the following excerpt from the Re Main Ouvertes–Open Hands Inc. case:

“. . . it appears to me that where the parties had a fair opportunity to have a particular issue fully processed or litigated in an arbitration hearing the same parties ought not to be allowed to bring the same issue before another arbitrator on the ground that it is now relying on another provision of the collective agreement.”

14.

Finally, counsel for the Employer argued in the alternative, with respect to the preliminary issue, that if the earlier adjudication decision is not clearly wrong that it should be relied upon in subsequent cases.

15.

Counsel for the Union argued that the doctrine of res judicata does not apply to the present case because, although the parties and the Collective Agreement are the same, the factual situation in the present grievance is different than the situation presented in earlier adjudications. In further support of the Union’s argument that res judicata did not apply in the present case, reference was made to the New Brunswick Court of Appeal decision Canadian Red Cross Society v. United Steelworkers of America (1991), 115 N.B.R. (2d) 10 which determined that labour boards were not strictly bound by the doctrine of res judicata and pointed out the distinction between labour relations disputes and traditional court proceedings. It was noted that labour relations proceedings differ from court proceedings in that they involve “a dynamic and ongoing relationship between the same parties” and for this reason the doctrine of res judicata is not always appropriate.

16.

Counsel for the Union noted that the first of the two earlier arbitration decisions, C.U.P.E., Local 2745 and Department of Education (unreported adjudication award by Adjudicator Brian D. Bruce dated December 10, 1993) addressed a series of hypothetical situations related to the issue of whether laid off workers were entitled to be recalled pursuant to Article 11 of the Collective Agreement. It was noted that the current grievance focuses on Article 12 of the Collective Agreement and the requirement to post vacant positions. The other earlier decision, Canadian Union of Public Employees, Local 2745 and Board of Management (unreported adjudication decision by Adjudicator Eugene McGinley dated November 24, 1999) involved an allegation that the employer had violated the collective agreement by putting certain Grant Workers in kindergartens when there were some Teachers’ Assistants who were on layoff or working reduced hours. It was alleged that the Grant Workers were doing work belonging to members of the bargaining unit and that the employer had failed to post the work as vacant positions. On reviewing the evidence, Adjudicator McGinley determined that the employment of Grant Workers had not directly resulted in a reduction of an employee’s regular working hours nor had it resulted in the layoff of a present employee. Further, it was determined from the evidence that no vacancy had occurred nor any new position established as the result of the hiring of Grant Workers.

Merits

17.

Counsel for the Union noted that the grievance claims the Employer has breached Article 12 of the Collective Agreement by not posting job vacancies in the bargaining unit for work of the bargaining unit being performed by Grant Workers. She argued that at first Grant Workers were involved with play-based activities in the classroom but that more recently they have become involved in knowledge-based activities. Reference was made, for instance, by Sandra Harding to Grant Workers helping students learn the alphabet and reading skills. This is work, it was argued, which falls within the job description of a Teachers’ Assistant. It was argued that further support for the conclusion that the Grant Workers perform work of the bargaining unit flows from the fact that many Grant Workers have been rehired from one year to the next. This, it was argued, must be seen as triggering the posting requirements found in Article 12 of the Collective Agreement. Counsel for the Union challenged the Employer’s argument that the Grant Workers are only in the classroom because they are funded under a separate budget of another department, the objective of which is to provide training for employees. It was argued that in the present case there was a clear lack of a training component with the Employer only making reference to Grant Workers learning to report for work on a regular schedule and to dress in an acceptable manner.

18.

Reference was made by counsel for the Union to the following paragraphs from the 1993 Bruce arbitration decision:

“34.
. . . In the present case there is no suggestion that the Employer has acted in bad faith in hiring grant workers to perform work of the bargaining unit. This does not, however, preclude a finding, when individual provisions of the Collective Agreement are examined, that they either directly or indirectly restrict the use of grant workers to do work of the bargaining unit. It is clear from the evidence that the grant workers are doing work of the bargaining unit but within the context of a trainee.

54.
. . . The Employer cannot, simply by defining the job as that of a grant employee, take the position away from the bargaining unit. At the same time, the Union has agreed to the presence of grant workers at the workplace and it necessarily follows that they will in effect be performing some duties of the bargaining unit that might make them appear to be filling temporary positions. In the absence of evidence of the duties of an employee, who is absent from the workplace, being done by a grant worker, a practical approach in this area would seem to be to require evidence of mala fides by the Employer or a clear lack of any training component in the position before concluding that a grant worker is filling a full-time work assignment of a casual nature.”

Counsel for the Union noted that the hiring of Grant Workers has for some time been subject to limitations relating to the degree to which the Grant Workers can interfere with the work of the bargaining unit. It was argued that the Employer has the obligation to apply the Work Ability Program strictly in compliance with these guidelines.

19.

In support of her arguments counsel for the Union referred to the following arbitration decisions: Re C.U.P.E., Local 2745 and Department of Education (supra); Re Canadian Union of Public Employees, Local 2745 and Board of Management (supra); Re Air Canada and Canadian Air Line Employees’ Assoc. (1975), 8 L.A.C. (2d) 239 (Brandt); Re Canadian Union of Public Employees, Local 813 v. Region 2 Hospital Corp. [1995] N.B.L.A.A. No. 3 (Laidlaw); Re York Region Roman Catholic Separate School Board and Canadian Union of Public Employees, Local 2331 (unreported arbitration decision under the Ontario Labour Relations Act by Arbitrator Kenneth Swan dated November 8, 1993).

20.

Counsel for the Employer argued that there was no evidence of a vacancy existing in the present case nor of any positions being created. It was argued that the Grant Workers by observing classroom procedure are receiving hands-on experience and, therefore, can be seen as being in a training position. It was claimed that the fact that there may be one incident where a Grant Worker does perform work specifically assigned to a Teachers’ Assistant or other bargaining unit employee should not be seen as triggering a requirement to post thirty positions. It was noted that there must necessarily be an overlapping of functions performed by Grant Workers and bargaining unit employees and this is recognized in Article 1.05 of the Collective Agreement which provides as follows:

“1.05
Work of the Bargaining Unit



Persons, including volunteers, who are not in the bargaining unit, shall not be employed to perform work of the bargaining unit where it directly results in a reduction of an employee’s regular working hours or a layoff of a present employee.



Where a present position which is occupied by an employee of this bargaining unit becomes vacant, the Employer agrees not to use volunteers to do the functions of the vacated positions.



An alleged violation under Article 1.05 shall be processed under the Public Service Labour Relations Act.”

21.

Counsel for the Employer noted that there was no evidence of any reduction in hours or layoff of any member of the bargaining unit. It was also noted that whenever there is a special needs student in the classroom requiring assistance that a Teachers’ Assistant is assigned to the classroom.

22.

Counsel for the Employer did acknowledge that in 2004 some Grant Workers had been rehired contrary to the requirements of the program but that this practice has been stopped. It was argued that there was no evidence presented that would suggest that any vacancy has been created in the bargaining unit as a result of the presence of Grant Workers.

23.

Counsel for the Employer made reference to the two earlier decisions relating to the use of Grant Workers in the New Brunswick schools (the Bruce and McGinley awards, supra) and argued that careful consideration should be given to them and their relationship to the current grievance. In addition, counsel for the Employer made reference to the following cases: Re Fording Coal Ltd. and U.S.W.A., Loc. 7884 (Rolfe) (2003), 119 L.A.C. (4th) 241 (Sanderson); Re Stelco Inc., Hilton Works and U.S.W.A., Loc. 1005 (1999), 82 L.A.C. (4th) 120 (Liang); and Re Canada Safeway Ltd. and U.F.C.W., Locs. 175 & 633 (2004), 128 L.A.C. (4th) 175 (Keller). These last three cases all refer to the need to give deference to prior awards dealing with similar issues, particularly involving the same parties and collective agreement.

24.

Finally, counsel for the Employer argued that if any breach of the Collective Agreement is found to have occurred that the appropriate remedy would be to make a declaration requiring that the Employer cease the improper activities. It was argued, however, that the appropriate action in the present case would be to dismiss the grievance.

DECISION

Decision Respecting Preliminary Objection
25.

Although there are many similarities to the situations addressed in the earlier two adjudications, the present grievance has been brought to address a particular fact situation existing in School District 6. This exact fact situation has not been addressed before and, therefore, the Union is entitled to a determination with respect to these particular facts. There obviously may be determinations made in the previous awards that will be relevant in resolving the current issue.

Decision on the Merits

26.

Counsel for the Union has argued that the role of the Grant Workers in the kindergarten in District 2 has expanded from a play-based to a knowledge-based role. Secondly, it has been argued that individual Grant Workers have been rehired under subsequent waves of the Work Ability Program. 

27.

Having found that the Union is not estopped from proceeding with its grievance, it must be noted that there are limitations on the scope of the issues raised by the present grievance. The operation of the Work Ability Program in the schools and its interrelationship with the provisions of the Collective Agreement have been addressed extensively in previous awards. Adjudicator McGinley at paragraph 8 of his award acknowledged that based on Article 1.05 and Article 12 of the Collective Agreement that “volunteers and other persons” may perform bargaining unit work provided that it does not directly result “in a reduction of an employee’s regular working hours or layoff of a present employee”.  Further, under Article 12, he noted that a bargaining unit employee’s position which becomes vacant will not be filled by volunteers or other persons. On reviewing the evidence in the case before him, he determined that the employment of Grant Workers had not directly resulted in the reduction of an employee’s regular working hours or layoff of a present employee. Further, and perhaps more relevant for the present case, he determined that the evidence before him did not disclose that any vacancy or that a new position had been established such as to bring into play the posting requirements of Article 12. At paragraph 10 he stated as follows:

“In my opinion, the SAR’s/GW’s were not employed to fill any existing position which had become vacant nor any newly established position. Rather it is my opinion that what took place is analogous to the process where students in a discipline such as nursing are taken into the workplace and are exposed for mandatory periods of time to its realities while they gain and improve practical skills. The employment in both circumstances is a training experience and does not necessarily constitute the creation of new positions or filling of vacancies.”

28.

Similarly the Bruce award, in paragraph 84, provides some direction for the parties in assessing the balance between the use of Grant Workers and the requirements of the Collective Agreement which protect members of the bargaining unit:

“In interpreting and applying the provisions relating to grant workers, I am of the opinion that the parties intended that the balance should lean in favour of the Union in situations where employees have had hours of work reduced or are on layoff. Where there are no current members of the bargaining unit who have lost hours of work as the result of the use of grant workers, then, if one is to restrict the use of grant workers, there must be a clear breach of a provision of the Collective Agreement. In most cases, this will require evidence to show that the grant workers are not trainees but occupying a full position in the bargaining unit.”

29.

Earlier in the Bruce award, at paragraph 81, there is further reference to the training element which is the primary purpose of the Work Ability Program. In order for there to be training it is noted that there must be some evidence of regular contact between the supervisor and the Grant Worker. If the Grant Worker is left solely on their own then it was noted that this would support an argument that, in fact, the Grant Worker was an employee filling job duties of a position that should be in the bargaining unit.

30.

In the present case there was very limited evidence with respect to Grant Workers operating independently and assuming primary responsibility for performance of specific functions without a supervisor’s involvement. This can be contrasted, for instance, to the work and role of a Teachers’ Assistant assigned in a kindergarten class to a special needs student. Sandra Harding made reference to the fact that Grant Workers in the kindergarten class at the Leatherbarrow School had been seen assisting students learn their numbers and ABC’s. She referred to their becoming involved in knowledge-based activities versus play-based activities. The evidence, however, did not support a finding that the activity of any one particular Grant Worker had evolved beyond a training position to regular performance of job duties within the bargaining unit. It would not seem to be inappropriate under a training program for a Grant Worker to receive some exposure to knowledge-based activities in the classroom.

31.

Counsel for the Employer argued that an appropriate remedy for any breach of the Collective Agreement regarding the use of Grant Workers should be in the form of a declaration ordering that certain activities stop rather than an order that the Employer post any number of positions. This no doubt would be the appropriate approach to take in situations where the Employer is acting in a bona fide manner and an isolated breach of the Collective Agreement occurs. It is obviously difficult for the Employer to ensure that the use of Grant Workers in every classroom complies with the parameters of the Work Ability Program and the provisions of the Collective Agreement. Where, however, there are continuing breaches and the Employer has obviously failed to provide the necessary guidance and monitoring of the program it may become necessary to order that the use of Grant Workers be stopped.

32.

In the present case, the Union has identified various problems in the operation of the Work Ability Program that raise serious questions with respect to whether it is in fact a training program. The training aspect of the Work Ability Program was identified in the Bruce award as one of the essential elements that allowed it to co-exist with the Collective Agreement. One of the requirements of the Work Ability Program is that districts “only hire individuals who have not previously participated in this program” (Exhibit 10). This limitation is helpful because it does ensure that individuals are not being hired because they have already received the training and are much more able to function independently in the class without the need for further training. The fact that an individual has not been in the program before helps to ensure that there will be a training component to their twenty weeks in the program.

33.

In the present case there was clear evidence that in District 6 a large percentage of Grant Workers in 2004 had been in an earlier wave of the program. I am satisfied on the basis of the Employer’s evidence that this was an oversight and not an intentional breach of this requirement. It does appear that those in charge of the program for the District are now monitoring it much more carefully to ensure that this does not happen again and it appears to have stopped in 2005. Jennifer Davis spoke to the computerization of the Grant Worker lists which has made it much easier to monitor repeat Grant Workers. She did comment that if repeat Grant Workers are identified in the lists that the District is told not to do this and they are encouraged to hire new Grant Workers for the next wave. This is not sufficient. The District must take a much more determined approach and where repeat Grant Workers are identified they should immediately be terminated from the program given that the Grant Worker has provided an undertaking at the time of hire that he or she has not previously participated in the program. Such an approach will also discourage principals from ignoring this requirement.

34.

Reference was made by Sandra Harding to the fact that Grant Workers had more hours in the classroom on a daily basis than Teachers’ Assistants and it was requested that the hours of work for Teachers’ Assistants be increased to equate to that of the Grant Workers. Although the presence of Teachers’ Assistants in the classrooms during all times that Grant Workers are present might help ensure that the Grant Workers are not seen as substituting for the Teachers’ Assistants during these times, this cannot be seen as an essential requirement. Although there may necessarily be some overlap with the work of Teachers’ Assistants in the general assistance rendered by Grant Workers to special needs students, it should never amount to a total replacement of the Teachers’ Assistant’s duties during any period of absence.

35.

Sandra Harding also made reference to Grant Workers being assigned to replace bargaining unit employees when they are absent. She provided no details of when and where this happened, therefore, no conclusion that a breach occurred can be reached. It was unclear from her description as to whether the Grant Workers were, in fact, hired on a casual basis in the position of the absent employee or whether they continued to be paid under the Work Ability Program. Such a substitution would be clearly a breach of their role as Grant Workers. Although the automatic replacement of an absent employee with another employee is not a necessary requirement under the Collective Agreement it would avoid the suggestion that a Grant Worker is substituting for the absent employee. In the absence of a substitute employee, the Employer should exercise extreme caution not to assign a Grant Worker to perform the duties of the absent employee. 

36.

Sandra Harding expressed concerns that some parents were critical of some Grant Workers whom they mistakenly understood were Teachers’ Assistants. This mistaken impression she argued was very detrimental to the standing of Teachers’ Assistants in the community. Although there is no specific provision of the Collective Agreement requiring the Employer to advise parents of the distinction between Grant Workers and Teachers’ Assistants, it is appreciated that confusion might occur in particular situations. It would obviously be helpful to all individuals working in the classroom if the Employer advised parents of their various roles.

37.

Sandra Harding also made reference to the fact that not all Grant Workers are referred to the Work Ability Program by an employment counsellor. She understood this is a requirement of the Work Ability Program. Although at one time the Department of Training & Employment Development had set this as a requirement, it subsequently was dropped. This cannot be seen, therefore, as a breach of any obligation the Employer has to ensure that Grant Workers are meeting the requirements of the training program.

CONCLUSION

38.

In conclusion, the grievance is allowed in part. It is determined that the Employer at the time of the grievance was in breach of an obligation under the terms of the Work Ability Program to not rehire Grant Workers. Such rehiring must be seen as seriously undermining the training nature of the program. The training component of the Work Ability Program was seen in the 1993 award as essential to it being able to co-exist without breaching the Collective Agreement. It is determined that this was an oversight by the Employer and not a deliberate attempt to avoid this important prerequisite for the operation of the program. Given that there was a breach at the time, however, it is hereby ordered that the Employer desist from any future rehiring of Grant Workers and that the Employer take all necessary steps to ensure that this requirement is enforced. Further, when through any oversight it is determined that a Grant Worker had been rehired that Grant Worker must be immediately removed from the classroom.



DATED this 25th day of November 2005.

                                                                 

Brian D. Bruce, Q.C.

Adjudicator

APPENDIX “A”

List of Exhibits Submitted at Adjudication Hearing

on October 20, 2005

  1
Union Policy Grievance dated October 19, 2004

  2
Letter dated November 5, 2004 to Sandra Harding from Stewart Stanger, Director of Human Resources, School District 6 – Employer Reply at Level 1

  3
Letter dated December 1, 2004 to Sandra Harding from Zoë Watson, Superintendent, School District 6 – Employer Reply at Level 2

  4
Job Description for Teachers’ Assistant

   5
Job Description for Student Attendant

  6
Description of Work Ability Program

  7a
Provincial Job Training Grant Notification Form dated September 2005

  7b
Provincial Job Training Grant Notification Form dated September 2004

  7c
Provincial Job Training Grant Notification Form dated February 10, 2003
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