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BACKGROUND AND PRELIMINARY MATTERS

1.

The grievance (Exhibit 14) of Charlotte Bourque, the Grievor, was referred to adjudication pursuant to the relevant provisions of the Collective Agreement. There were no preliminary objections raised at the commencement of the adjudication hearing either with respect to my appointment as Adjudicator or as to the adjudicability of the grievance. There were thirty-nine exhibits submitted in evidence at the adjudication hearing and these exhibits are listed in Appendix “A” to this Award.

2.

The Grievor in her grievance claims that the Employer has violated the Collective Agreement by refusing to provide annual pay increases to her based upon the steps in the pay scale set out in Schedules A and B of the Collective Agreement. The Employer in response to the grievance (Exhibit 15) states that it is advancing her in the pay scale as required by the Collective Agreement.

3.

The details respecting the grievance are succinctly set out in a letter (Exhibit 12) from the Grievor to her immediate supervisor which states as follows:

“For the past four years, on my anniversary date (October 5), I have been asked to do a performance review and have consequently been receiving wage increment every year by moving to the next step on the pay scale.

At my last performance review shortly after October 5, 2002 (my anniversary date), you have indicated that I would be receiving the annual increment based on my performance. However, almost six months have passed, and I still have not received such increment.

On March 20, 2003, we discussed this issue and you indicated there was now a possibility that the annual review/increment would only be performed every second year since I am a part-time employee. I also understood that I would not receive the increment for October 5, 2002.

I have been with this Department since October 5, 1998, working on a part-time basis. The Collective Agreement stipulates that ‘part-time employees shall receive the wage rates, seniority credits, conditions of employment and benefits specified in this Agreement on a pro-rata basis according to their hours of work.’ (section 12.04).

The Collective Agreement also stipulates that ‘the steps in the salary range shall represent one year satisfactory service between each step for increment.’ (section 22.01). The ‘year’ for each employee is defined by the period of time between his/her anniversary date to the next, as explained in section 22.04: ‘an employee on anniversary date, upon satisfactory performance, shall move to the next step on the pay scale.’

Furthermore, other sections of the Collective Agreement, when its intent is meant to specify consecutive days, it clearly specifies ‘consecutive calendar days’ or ‘consecutive work days (section 21.01 and 22.09, for example). In respect to the annual performance review and annual increment, it is based on a yearly date rather than 365 work days.

Consequently, I strongly believe the annual performance is to be performed at the anniversary date of each employee, and part-time employees receive the annual increment at a pro-rata basis according to the hours of work.

I am therefore awaiting your decision regarding the annual performance review and annual increment and I am asking you a written explanation of your reasons of your final decision.”

4.

The specific reasons the Employer has rejected the grievance are set out in Matthew Cripps’ reply (Exhibit 13) to the Grievor’s letter:

“I have received your letter regarding your performance review for October 5, 2002.

Human Resources has advised me that you are entitled to a performance review every year; however, merit increases are only granted every other year. Article 12.04 of the collective agreement expressly states that ‘part-time employees shall receive the wage rates, seniority credits, conditions of employment and benefits specified in this Agreement on a pro-rata basis according to their hours of work’. I have also been advised that other part-time employees under this Collective Agreement in this Department and other Departments, upon satisfactory performance, receive a merit increase ever (sic) other year. Your receipt of a merit increase every year that you worked as a part-time employee has been in error.

In reviewing your file, it has come to my attention that on October 2002 you should have been at Step 4 for a Social Worker II if proper evaluations had been done every other year and credit given for .5 years experience for every part-time year worked. You are in fact at Step 6 and have been since October 2001.

Your performance review for October 2002 will be filed and no increase granted. Another review will be done in 2003 and upon satisfactory performance every other year thereafter you will move to the next step on the pay scale.”

EVIDENCE

5.

There were five witnesses called to give evidence at the adjudication hearing. The two witnesses called by counsel for the Union were Anne Hogan, the President of CUPE 1418, and Charlotte Bourque, the Grievor. The three witnesses called by counsel for the Employer were Dawn Davies, a Human Resource Advisor with the Department of Justice; Donna Jones, an employee of the Office of Human Resources who works with classification and compensation issues; and, Sharon Hallett, the Acting Director of Human Resources for Community and Family Resources.

6.

The facts giving rise to this grievance are very straight forward and not in dispute between the parties. The Grievor was hired effective October 5, 1998 into a part-time Social Worker I term position with the Court Services Division in Miramichi. The Grievor was subsequently appointed to a permanent half-time position effective April 1, 1999. At that time her salary rate was set at $704.50 bi-weekly (pro-rated), Step 8. She was advised at the time of hire that in accordance with the Civil Service Act her employment would be probationary for a minimum period of six months commencing with the effective date of her employment. The Grievor received annual employee performance reviews in 1999, 2000, 2001, 2002 and 2003. These reviews occurred on or close to what was always referred to in the written reviews as her anniversary date which was October 5. The Employer at some point, subsequent to the grievance being filed, did change the Grievor’s anniversary date to reflect the Employer’s position that the Grievor had to work the equivalent hours of a full-time employee before advancing to the next step in the pay scale.

7.

Witnesses for the Employer agreed that the Grievor in the past had been allowed to progress to the next step on the pay scale on an annual basis. It was argued, however, that this was due to an error rather than the Employer’s traditional method of advancing part-time employees on the pay scale only upon the accumulation of twelve months of equivalent full-time service. Anne Hogan, the President of the Union, testified that this particular practice had never been brought to the attention of the Union executive so that it was impossible for the Union to grieve this issue earlier. The evidence indicated that of approximately 1200 members in the bargaining unit only thirty are part-time.

8.

Dawn Davies, who is a Human Resource Advisor with the Department of Justice, testified that there are four part-time Social Workers in the Department of Justice. The evidence indicated that one other of these part-time employees had also filed a similar grievance, although there was confusion in the evidence as to the current status of this grievance. Dawn Davies argued that under the Collective Agreement service is accumulated in months and that when reference is made in Article 22.01 to steps in the salary range representing “one year satisfactory service” it is referring to full-time service. Likewise, Dawn Davies stated that an employee’s anniversary date represents one year of full-time service. This means that the anniversary date for a full-time employee remains the same date, at least as long as they stay in the same classification. For a part-time employee, however, there would be no certainty as to the anniversary date other than it would occur whenever the employee had completed the equivalent of twelve full-time months of service.

9.

Dawn Davies did state that in other collective agreements, with which she has some familiarity, part-time employees do receive annual progressions through the steps of the pay scale. In some collective agreements she indicated that half steps do exist or there is provision for employees to move more than one step at a time which allows for part-time employees to receive a step increase each year. None of these collective agreements were entered in evidence so no conclusions could be drawn with respect to whether the wording was identical to the wording of the present Collective Agreement.

10.

Donna Jones, who works with classification and compensation issues in the Office of Human Resources, also referred to provisions for part-time employees in other collective agreements. She noted that collective agreements in the public service are set up to provide similar benefits in a similar fashion. Again, none of the particular collective agreements were entered in evidence. Donna Jones did make reference to having contacted each department under the Collective Agreement applicable to the present grievance and each department replied that as a general practice they always pro-rate merit increases for part-time employees.

11.

Sharon Hallett, the Acting Director of Human Resources for Community and Family Resources, also testified with respect to her experience under the Collective Agreement applicable in the present case. She referred to thirty-two out of 500 social workers under the Collective Agreement being part-time. Her experience was that part-time employees are pro-rated with respect to merit increases and that there has never been a grievance on this issue before. With respect to the Union’s awareness of the Employer’s practice with respect to pro-rating for part-time employees, reference was made to a shop steward who had been part-time. Sharon Hallett was uncertain as to whether the shop steward was at the top of the range when she became part-time, in which case the current issue would not have arisen.

12.

Sharon Hallett made reference to vacation benefits under the Collective Agreement in Article 17. She noted that it takes a part-time employee working half-time twice as long as a full-time employee to reach the threshold levels at which the rate of accumulation of vacation changes. Reference was made to a memorandum (Exhibit 39) issued to Human Resource Directors in 1999 regarding the calculation of vacation benefits for part-time employees. This memorandum suggests that the pro-rating of the threshold levels for vacation was not always clearly understood and applied. There was no indication that the Employer’s proposal in this memorandum, that all departments should pro-rate the threshold level for part-time employees with respect to vacation, was communicated to any Union officials. This memorandum reads, in part, as follows:

“For some time now the matter of inconsistent interpretation and application of vacation benefits for part-time employees in Part I has been raised as an issue for the Department of Finance to resolve. Recent survey results show that all part-time employees in all departments are accumulating vacation credits on a pro-rated basis, the pro-ratio being the hours worked in relation to the normal hours worked by a full-time employee. However the inconsistency lies with the interpretation of the calculation of the threshold for entitlement to an enhanced level of vacation credits.

A 1990 interpretation from Labour Relations Services advised that the threshold for part-time employees in Rehabilitation & Therapy Group should not be pro-rated. However, the interpretation that was given for other bargaining groups and Management and Non-Union employees was that the threshold should be pro-rated. Over the years the different interpretations have evolved from one group having a different interpretation to it becoming a departmental issue. Currently, most departments are pro-rating the threshold. However there are six (6) departments that are not. By not pro-rating the threshold, those six departments are giving their part-time employees greater vacation benefits than their full-time employees receive. Furthermore, additional costs are being incurred by giving the higher level of vacation credits, in some cases, as much as eight years earlier than intended.

In order to ensure that all Part I part-time employees receive the same vacation benefits, this is to advise that, effective January 1, 2000, the accumulation of vacation credits and the threshold for receiving an enhanced level of vacation credits are to be calculated on a pro-rated basis. The basis for calculating the pro-ratio is the percentage of time actually worked in relation to the time normally worked by a full-time employee.

. . .

Please note that any part-time employees who are currently receiving an enhanced level of vacation credits because their department was not previously pro-rating the threshold should not be penalized. They should continue to receive that benefit while they continue to work in that department.

. . .”

RELEVANT PROVISIONS OF THE COLLECTIVE AGREEMENT
13.

The relevant provisions of the Collective Agreement are as follows:

“1.01
A.
Employee – In the Agreement “Employee” means a person in the bargaining unit other than:


(i)
a person not ordinarily required to work more than one-third (⅓) of the normal period for persons doing similar work.


(ii)
a person employed on a casual or temporary basis, unless he has been so employed for a continuous period of six (6) months or more.


B.
Type of Employment – For the purpose of this agreement, the following are the types of employment:


(i)
Regular – Regular means employment where the employee is required on a continuous basis.


(ii)
Term – Term means employment where the employee is required for a specified period of more than 6 continuous months.


C.
All of the above may be on a full time or part time basis.


(i)
Full time means employment where the employee is required to work the full normal work week as defined in Article 15.01.


(ii)
Part time means employment where the employee is required to work more than one-third (⅓) but less than the full normal work week as defined in Article 15.01.

1.06
Merit Increase – An adjustment to individual salary based on documented assessment of performance.

12.01
Seniority Defined – Seniority for the purpose of this Agreement is defined as the length of service from the last date of hiring and shall be used in determining priorities in all matters which are measured by length of service. Unless otherwise provided for, seniority shall operate on a bargaining unit-wide basis.

12.04
Part-time employees shall receive the wage rates, seniority credits, conditions of employment and benefits specified in this Agreement on a pro-rata basis according to their hours of work.

12.05
b)
For all employees covered by this Collective Agreement and not subject to the Civil Service Act, the probationary period shall be six (6) continuous months of employment immediately following the date on which the employee reports for work. On the expiration of such period of six (6) months, the Chief Executive Officer may extend the probationary period for further periods of three (3) months provided he or his designate advises the employee in writing prior to the extension. The total probationary period may not exceed twelve (12) months.

17.01
Length of Vacation


a)
An employee shall be entitled to annual vacation with pay at the rate of one and one-quarter (1¼) days for each calendar month of service.


b)
Effective May 1, 1980, an employee who has completed ninety-six (96) months (8 years) continuous employment shall be entitled thereafter to annual vacation with pay calculated at the rate of one and two-thirds (1⅔) days for each full calendar month of service.


c)
Effective January 1, 1990, an employee who has two hundred and forty (240) months (20 years) seniority shall be entitled thereafter to annual vacation with pay calculated at the rate of two and one-twelfth (2-1/12) days for each full calendar month of service.

18.02
Employees Not Working on Holidays – Subject to 18.04 all employees not required to work on a holiday as listed in 18.01 shall receive one (1) day’s paid leave for that day.

19.02
Amount of Sick Leave


a)
Each employee in the bargaining unit shall accumulate sick leave credits at the rate of one and one-quarter (1¼) days per month for each calendar month of continuous employment up to a maximum credit of two hundred and forty (240) working days.


b)
When an employee has attained employee status by virtue of having been employed on a casual or temporary basis for a continuous period of six (6) months or more, such employee shall be credited with seven and one-half (7½) days sick leave credit unless otherwise equitably compensated.

21.01
a)
Upon application an employee shall be granted seven (7) consecutive days leave of absence without loss of salary and benefits, one of which shall be the day of the funeral in the event of the death of the employee’s mother, father, person in loco parentis, spouse, son, daughter, brother, sister. Additional bereavement leave may be granted under Article 21.01(d).



. . .

22.01
a)
Wages – The wages for employees shall be in accordance with the rates set out in the attached Schedules “A” and “B” which form part of this Agreement. The steps in the salary range shall represent one year satisfactory service between each step for increment. For progression through flexible classification series from Group I to Group II see Schedule “A”.


b)
i)
Child Protection Worker/Supervisor Premium
Effective date of signing, a Social Worker 1, 2, 3 or Social Worker Supervisor who is regularly and continuously assigned to Child Protection work in the Access and Assessment Unit or the Child Protection Unit shall receive a premium equivalent to 4.8% of the bi-weekly rate of pay in accordance with Schedule A. Such payment is to commence upon the completion of the sixth month of service in the unit, being the qualifying period, and is retroactive to the first day of such assignment. Time spent in the unit prior to the date of the signing of this agreement shall be considered for the purpose of the qualifying period.

. . .

22.04
Subject to documented assessment and performance review undertaken pursuant to the Performance Management System, an employee on anniversary date, upon satisfactory performance, shall move to the next step on the pay scale.

22.07
a)
Retirement Allowance – When an employee having continuous service of five (5) years or more retires due to disability, death or age, the Employer shall pay such employee or beneficiary a retirement allowance equal to five (5) days’ pay for each full year of service but not exceeding one hundred and twenty-five (125) days’ pay, which when granted will be paid in a lump sum upon retirement at the employee’s regular rate of pay. When an employee is laid off, the retirement allowance shall be paid in a lump sum twelve (12) months after the date he was laid off. At the request of the employee payment of this allowance shall be:


i)
a lump sum payment at the time of termination or retirement, or


ii)
held over to the next two (2) taxation years, or any other year, following termination of employment.


b)
When an employee has a permanent disability and requests to retire, or when the Employer requires an employee to retire due to a permanent disability, or an employee terminates his/her employment due to permanent disability and in the absence of mutual agreement, a Board of Doctors, whose decision shall be final and binding on the parties to this Agreement, shall be composed as follows: one doctor appointed by the Local, one doctor appointed by the Employer and one doctor selected by the two so appointed, who shall be the Chairman. If the decision of the Board is that the employee has a permanent disability the said employee shall receive pay for any accumulative severance leave entitled to under this Article. The expenses of this Board shall be paid for in the same manner as if it were an Adjudication Board. If the permanent disability of an employee has been established under the Workers’ Compensation Act or the Canada Pension Act, a further board decision under this Article shall not be required.


c)
Employees taking early retirement as provided for under the provisions of Article 23.02 of this agreement and the Public Service Superannuation Plan shall be entitled to their retirement allowance.”

ARGUMENT

14.

Counsel for the Union stated that the issue in this grievance is the length of time the Grievor must wait to move to the next step in her wage scale. It was noted that the Union takes the position that this should occur annually on the employee’s anniversary date whether that employee is a part-time or full-time employee. In contrast, counsel for the Employer argued that this progression in steps should only occur upon completion of the equivalent of twelve months seniority or one year satisfactory service as measured by a full-time employee.

15.

Counsel for both parties reviewed what they considered to be the relevant provisions of the Collective Agreement in an attempt to show that their interpretation of the Collective Agreement was the correct one. Counsel for the Employer pointed out that the practice in the various departments subject to this Collective Agreement was to only grant merit increases when a part-time employee had completed the equivalent of one year full-time employment. Counsel for the Employer acknowledged that it had erred in the past in allowing the Grievor to progress in the salary steps on an annual basis, contrary to its practice generally with respect to part-time employees. The Employer is prepared to allow the Grievor to retain her current step level but insists that in the future the Grievor’s progression in the steps be regulated pursuant to the Employer’s general practice.

16.

Counsel for the Union argued that the Union has never been made aware of the Employer’s practice with respect to step increments for part-time employees and only became aware of the issue upon the Grievor submitting her grievance. It was noted by counsel for the Union that the effect of pro-rating the amount of time it takes to progress from one step to another means that a part-time employee may go two years or more before being entitled to receive a higher salary. This it was argued amounts to a double pro-rating and within a short period of time results in a significant difference between the actual hourly rate of pay received by two employees hired at the same rate and at the same time, one full-time and one part-time. Counsel for the Employer agreed that ideally it would have been better had the parties provided some opportunity for part-time employees to receive partial step increases on an annual basis. In the absence of this happening, however, counsel for the Employer argued that the method it had followed in administering the Collective Agreement with respect to step increments for part-time employees was correct.

17.

Counsel for the Union referred to the following arbitration decisions in support of her argument: Re Victorian Order of Nurses and N.A.P.E. (1989), 6 L.A.C. (4th) 50 (Easton); and, Re Camphill Medical Centre and N.S.G.E.U. (Thompson) (1992), 25 L.A.C. (4th) 58 (Slone).

18.

Counsel for the Employer indicated that she was unable to find any cases directly on point in terms of facts of the current grievance. She did, however, refer to two cases to assist in applying general rules of interpretation to the language of the Collective Agreement. These two cases were: Re Brandon General Hospital and Manitoba Nurses Union, Loc. 4 (1996), 56 L.A.C. (4th) 174 (Chapman); and, Re Canada Post Corp. and C.U.P.W. (Schlosser) (1993), 39 L.A.C. (4th) 6 (Bird). Further, counsel for the Employer referred to two arbitration decisions which it was argued support the Employer’s contention that the Union should be estopped from challenging the Employer’s practice over a period of many years. These cases were City of Lethbridge and Canadian Union of Public Employees, Local 70 (1986), 26 L.A.C. (3rd) 81 (England); and, Re Beatrice Foods Inc. and R.W.D.S.U., Loc. 440 (1994), 44 L.A.C. (4th) 59 (MacDowell).

DECISION

18.

The issue to be determined in the present case is whether the Grievor, as a part-time employee, should be entitled, pursuant to Article 22.04 of the Collective Agreement, to move to the next step on the pay scale on an annual basis subject to a satisfactory performance review. This is known as a “merit increase” and is defined in Article 1.06 as “An adjustment to individual salary based on documented assessment of performance.” There is no reference in Article 1.06 as to when this assessment is to occur. Article 22.01, however, states that the steps in a salary range represent “one year satisfactory service between each step for increment.” The dispute between the parties as to what “one year satisfactory service” means in relation to a part-time employee arises because of the requirement in Article 12.04 of the Collective Agreement that “the wage rates, seniority credits, conditions of employment and benefits specified in this Agreement” for part-time employees are to be pro-rated according to their hours of work. The difficulty comes in determining what the parties meant by pro-rating wage rates. The rates of pay for employees are set out in Schedule “A” of the Collective Agreement. They are stated as “biweekly rates of pay”. There is no dispute between the parties that the Grievor, who has a half-time position, should receive half of the biweekly rate set out in Schedule A. This is seen as pro-rating according to the Grievor’s hours of work. This conclusion is supported by the definition of wages in Article 22.01(a) of the Collective Agreement which defines wages as “the rates set out in the attached Schedules . . . .”

19.

The Employer argues that in determining the progression of part-time employees through the steps in the salary range one must also pro-rate the “one year satisfactory service” so that part-time employees only move to the next step upon completion of the equivalent of a full-time employee’s annual hours. The Union, in contrast to the Employer, argues that “one year satisfactory service” represents one year or twelve months of an employment relationship whether full-time or part-time.

20.

An employee is defined in Article 1.01 of the Collective Agreement. The definition includes any person required “to work more than one-third (⅓) of the normal period for persons doing similar work.” Subparagraph (c) of Article 1.01 makes it clear that an employee includes both those working on a full-time and part-time basis.

21.

The critical question, for purposes of this adjudication, in determining how Article 22.01 is to be applied in advancing employees through the steps in the salary scale, is the meaning the parties intended in using the term “service”. Service is not defined in the Collective Agreement. It is used, however, in Article 12.01 to assist in defining seniority as “the length of service from the last date of hiring.” In many collective agreements service is distinguished from seniority. Seniority is often seen as the actual number of hours worked by an employee. Seniority is a critical factor in determining the priority of employees to certain benefits, such as promotion, under the collective agreement and it has generally been accepted that those who have worked more hours should be entitled to priority in relation to these benefits. In other words, an employee who works half-time will have to work twice as long as a full-time employee to have an equal claim to a particular benefit determined on the basis of seniority. Service on the other hand is often referred to in collective agreements as the length of time an employee, part-time or full-time, has maintained their employment status in the bargaining unit or in a particular classification.

22.

Obviously, if the reference to “service” in Article 22.01 is referring to the duration of the employment relationship from original date of hire, an employee, whether full-time or part-time, will have completed the same amount of service within a twelve month period. If, however, “service” is seen as a synonym for “seniority” then obviously the part-time employee will not have obtained one year service within the same time frame as a full-time employee. It will not be so much a question of pro-rating the part-time employee’s entitlement as determining when a part-time employee has obtained one year’s seniority (a synonym for service) since his or her last increment.

23.

Article 12.04 of the Collective Agreement, refers to the requirement that certain benefits of part-time employees be pro-rated according to their hours of work. One of the benefits to be pro-rated is “seniority credits”. The requirement that seniority credits be pro-rated is helpful in understanding that the parties did intend there to be a distinction between the term “service” and the term “seniority”. It is obvious that the definition of seniority in Article 12.01 has been written from the perspective of a full-time employee. Article 12.04 by requiring that seniority credits for part-time employees be pro-rated means that if an employee is working half-time their seniority credits over a twelve month period will be one-half of those of a full-time employee. It also suggests that seniority and service are not synonymous terms for part-time employees. Article 12.01 states that seniority is to be used in determining “priorities” in all matters measured by length of service. Determining when an employee is entitled to progress to the next step in the salary scale is not an issue of “priorities” between employees as much as it is a right of passage for individual employees who meet the requisite requirements.

24.

Counsel for the parties did review other benefits within the Collective Agreement to illustrate the pro-rating of benefits. For instance, Article 17.01 provides vacation credits to employees. Under subparagraph (a) of Article 17.01 all employees hired, and this would include part-time and full-time, are entitled to one and one-quarter days vacation for each calendar month of “service”. Pursuant to Article 12.04, however, vacation is a benefit and for part-time employees should be pro-rated according to their hours of work. This would mean that a half-time employee would receive five-eighths of a day for each calendar month of service. In this case, the Employer has not argued that service must also be pro-rated so that a part-time employee working half time would only receive five-eighths of a day of vacation after completing “two” months of service which would be the equivalent of one month of full-time work. It would appear that the “calendar month of service” would not be pro-rated because this benefit is one for which the part-time employee has qualified as a result of being hired. Further, service is seen as simply the requirement that an employee be employed for the month, whether full-time or part-time.

25.

Under paragraph (b) of Article 17.01, however, the rate of entitlement increases when an employee has completed eight years of “continuous employment”. According to the Employer this means that a part-time employee working half-time must wait sixteen years before being entitled to accumulate at the higher rate. The basis for the Employer’s position, respecting part-time employees being pro-rated with respect to the higher rate of accumulation for vacation, is the Employer’s assumption that “continuous employment” is referring to full-time employment. The matter becomes somewhat more confusing when one considers paragraph (c) of Article 17.01 which provides for a further increased rate of accumulation when an employee has twenty years “seniority”. As noted earlier, the Collective Agreement is quite clear in stating that seniority credits for part-time employees are to be pro-rated. This would appear to mean that a part-time employee working half-time would need forty years of service or continuous employment in order to qualify for this increased rate of accumulation under paragraph (c).

26.

It is not the purpose of this adjudication to resolve any conflict between paragraphs (b) and (c) of Article 17.01 respecting vacation entitlement. There was a memorandum (Exhibit 39) dated 1999 which the Employer circulated to Human Resource Directors in an attempt to bring some uniformity to what had been an “inconsistent interpretation and application of vacation benefits for part-time employees . . . .” Reference was made in this memorandum to an earlier interpretation in 1990 that was issued by “Labour Relations Services” which advised “that the threshold for part-time employees in the Rehabilitation & Therapy Group should not be pro-rated.” The 1990 interpretation bulletin went on to state that for other bargaining groups the threshold should be pro-rated. It is interesting to note that the Rehabilitation & Therapy Group falls within the Collective Agreement that is applicable to the present grievance. The 1999 memorandum, in contrast, directed Human Resource Directors to pro-rate vacation credits for all Part I part-time employees. The 1999 memorandum, however, grandfathered any part-time employees who were currently receiving an enhanced level based on earlier practice.

27.

For purposes of the present grievance, it is important to note that in Article 17 the rates of accumulation of vacation at all three levels are based on a “calendar month of service”. There was no suggestion that this month of service should be pro-rated for part-time employees. The pro-rating required comes from simply pro-rating the rate of accumulation so that the part-time employee is given vacation credits at the end of each month (see Exhibit 22). The pro-rating of the rate of accumulation is a recognition of the fewer hours worked by a part-time employee. To pro-rate the service of part-time employees as well as the rate of accumulation would amount to a double pro-rating and an unfair result for part-time employees.

28.

Article 19 in the Collective Agreement provides for sick leave but there is no provision, as there is for vacation leave, for the rate of accumulation to increase as the length of service increases. The rate of accumulation is set at “one and one-quarter (1¼) days per month for each calendar month of continuous employment . . .” regardless of how long an employee has worked. It is interesting to note that the parties here have used the term “continuous employment” rather than the term “service”. There would not appear, however, to be any obvious distinction between these two terms. As with vacation credits, part-time employees accumulate sick leave on a monthly basis and only the rate of accumulation is pro-rated (see Exhibit 22).

29.

Article 18 which provides holidays for employees does not appear to be particularly relevant to the current discussion given that there is no threshold issue or any reference to service, continuous employment or seniority.

30.

It may be of assistance to consider paragraph (b) of Article 22.01 given that it is in the same article of the Collective Agreement that is central to the present grievance. Paragraph (b) provides a premium to a child protection worker/supervisor “upon the completion of the sixth month of service in the unit.” There was no evidence as to whether the Employer had ever applied this provision to part-time employees. The issue would be whether a part-time employee working half-time is entitled to the premium after six months of part-time work in the unit or whether their service would have to be pro-rated.

31.

Similarly, the term “service” is used in Article 22.07(a) of the Collective Agreement with respect to retirement allowance. This provision provides a retirement allowance to employees having “continuous service” of five years or more. The question arises whether this means that a part-time employee working half-time must have been employed for ten years before having continuous service of five years or whether they need only be employed as a part-time employee for five years. If one pro-rates the service, then there is no need to pro-rate the rate of pay per year of service. It would seem more logical in this situation to pro-rate the rate of pay for each full year of service depending on whether the employee was full-time or part-time for that particular year and not to pro-rate the threshold of five years continuous service.

32.

It is a primary rule of interpretation that one first focus within the collective agreement to determine whether there is any clear meaning that can be assigned to the provision in dispute. If there is a clear meaning that emerges from a review of the collective agreement, then one looks no further in seeking assistance with the interpretation. If the meaning of the provision in issue is found to be ambiguous, one can then look beyond the collective agreement to extrinsic evidence for assistance in determining what the parties intended. This may include the manner in which the provision has been applied by the parties over a period of time, negotiating history or the general practice in the industry.

33.

Some comment should be made with respect to the Grievor’s anniversary date. Prior to the Grievor filing her grievance, the Grievor’s file information showed her anniversary date as always being October 5. The Employer’s evidence, from having done a survey of the various human resource managers in the various departments affected by the Collective Agreement, was that anniversary dates for part-time employees are reset whenever a part-time employee has completed the total number of hours constituting one year of full-time employment. Counsel for the Employer argued that the employee performance review form (e.g. Exhibit 6) which refers to an “annual anniversary review” was set up for full-time employees and was not intended to indicate that any review being done for a part-time employee was the annual anniversary review for a part-time employee. There is no definition of anniversary date in the Collective Agreement. It is referred to in Article 22.04 where it states that “. . . an employee on anniversary date, upon satisfactory performance, shall move to the next step on the pay scale.” The parties in Article 22.04 could obviously have been referring only to full-time employees moving to the next step on the pay scale. It is Article 22.01 which is the operational provision that provides for the time period between steps and that is based on “one year satisfactory service”. It would make sense that the anniversary date for both part-time and full-time employees would be on completion of twelve months of continuous employment or service with no need to pro-rate service for part-time employees.

34.

As noted by Arbitrator Sloan in his award Re Camphill Medical Centre (supra) one can look to extrinsic evidence to assist in disclosing an ambiguity. In reviewing the evidence of past practice in the present case, I would come to the same conclusion as did Arbitrator Sloan at page 12 of his award:

“In the instant case, I will go out on a limb and say that there is not an ambiguity, at least not a ‘patent’ or obvious one. However, if there is ambiguity, in my view it is still the case of a weak interpretation competing against a stronger one. It would take clear and compelling extrinsic evidence to tilt the scales in a direct opposite to my current inclination, and convince me that the employer’s interpretation represents the intention of the parties.”

35.

In the present case, the extrinsic evidence was largely centered on the practice of the Employer with respect to pro-rating the service of part-time employees in determining when they qualify for advancement to the next step in the salary scale. With respect to the Grievor, the Employer had obviously allowed her to move to the next step in the salary scale on an annual basis. The Employer acknowledges that this happened but claims that it was a mistake. There is some evidence that a similar situation occurred with respect to another part-time employee (see Exhibit 30). The Union did not dispute, however, that the Employer may very well with other part-time employees have pro-rated their service in determining when they would move to the next step in the salary scale. There was no evidence, however, which clearly indicated that the Employer’s practice with respect to pro-rating the part-time employees’ service in determining when they would progress to the next step was known to the Union. There are relatively few part-time employees in the bargaining unit and it would not be surprising if the Union, in fact, was not aware of what was happening in regard to this particular situation involving part-time employees.

36.

There was some suggestion in evidence that one of the Union stewards or Union executive officers had at one time been a part-time employee and that they should obviously have known what was happening. There was no evidence, however, to confirm that this particular individual was still progressing through the salary scale at the point in time when they were a part-time employee. There was no evidence of any discussions having taken place between the Union and the Employer regarding this matter. Even in the memorandum (Exhibit 39) regarding vacation, which has been referred to earlier, there is reference to an inconsistent practice with respect to pro-rating service for purposes of threshold requirements for part-time employees and, in particular, with respect to part-time employees in the Rehabilitation & Therapy Group. Further, there was no suggestion that this memorandum had at any time been brought to the attention of the Union. In summary, it is concluded that the history of past practice is insufficient to provide any assistance in determining the intention of the parties with respect to pro-rating a part-time employee’s service with respect to the wage increment between steps.

37.

Counsel for the Employer did provide a number of cases addressing the principle of estoppel and argued that the Union should be estopped from insisting on the clear meaning of the Collective Agreement being applied. The doctrine of estoppel requires that there be a representation, either through words or conduct, by one party that it will not assert its strict legal rights against the other party, in this case the Employer. The cases (see Re City of Lethbridge, supra, at page 89) indicate that this representation can flow from inaction as well as positive conduct. In the present case, there was no evidence of positive conduct or inaction that can be seen to form the basis of a clear representation. As noted earlier, there was no evidence that the Union was aware of the Employer’s practice such as to lead the Employer to understand that the Union’s failure to protest the application of the provision must be seen as basic agreement with the Employer’s approach.

38.

I have reviewed the cases and arguments presented by counsel for the parties in reaching my decision. I have found particularly useful the Re Camphill Medical Centre decision (supra) which dealt with a similar issue of “double pro-rating”. Arbitrator Sloan has done a very thorough review of the issue and considered the reasonable rationale for part-timers receiving a proportionate amount of benefits as intended. Arbitrator Sloan came to the conclusion that where there were two competing interpretations he favoured the one that best achieved the objective of ensuring part-timers received a proportionate amount of benefits. He was particularly concerned that the employer’s approach meant that a part-time employee working half-time would have to wait two years before receiving any step increase whereas a full-time employee received the step increase each year. As noted earlier, the Employer in the present case acknowledged that this may be seen to create some inequity and agreed that ideally the Collective Agreement should have had midpoints in the pay scale to which a part-time employee could move on an annual or near to annual basis.

39.

It is noted, however, that the wording of the provisions in the collective agreement in the Re Camphill Medical Centre decision were different from those in the present one. In many of the provisions the wording was not sufficiently different to create a different understanding or intent. I would note, however, that in the collective agreement considered by Arbitrator Sloan there was a provision in the collective agreement which did define anniversary date which made it clear that it was a fixed annual date. This may have made for a stronger case in the Re Camphill Medical Centre decision than in the present one where the anniversary date is not so defined. At the same time, in the absence of a definition for “anniversary date” in the Collective Agreement, it must be concluded that the common meaning of this term would require that it be seen as an annual event.

40.

The parties in the present Collective Agreement must be seen as having intended to distinguish between the terms seniority and service by stating in Article 12.04 that seniority credits are to be pro-rated while making no reference to the pro-rating of service. Given that wage rates in the Schedules to the Collective Agreement are set out as bi-weekly rates and not hourly rates, it follows that the bi-weekly rates that a part-time employee should receive must be pro-rated. The pro-rating of wages in Article 12.04 “according to their hours of work,” is referring to the pro-rating of the bi-weekly rate and not the pro-rating of the service of the employee. As noted earlier, the parties in Article 12.04 appreciated that it was necessary to pro-rate seniority credits for part-time employees given that seniority is defined in Article 12.01 as “length of service”. If length of service was to be always pro-rated for part-time employees, the parties need not have been concerned about pro-rating seniority. Further, the parties could have used the term “seniority” rather than “service” in Article 22.01(a) when reference is made to the steps in the salary range as representing one year service. Finally, the Employer’s interpretation requires that the part-time employee’s anniversary date, traditionally an annual event, be always changing such that it is unlikely most employees would know when their anniversary date falls. Had the parties intended this, it is more than likely that they would have specifically addressed this in the Collective Agreement.

41.

For all of the above reasons, the grievance is allowed. It is ordered that the Employer compensate the Grievor for any benefits she ought to have received based on her being able to progress to the next step of the salary range on an annual basis. I reserve jurisdiction to address any difficulties arising from the implementation of this award.



DATED this 24th day of June 2005.

                                                                     

Brian D. Bruce, Q.C.

Adjudicator

APPENDIX “A”

List of Exhibits Submitted at Adjudication Hearing

on May 19 and 20, 2005
1
Expired Collective Agreements 

· Tab 1
Expiry Date August 15, 2000

· Tab 2
Expiry Date October 31, 1992

· Tab 3
Expiry Date October 31, 1989

· Tab 4
Expiry Date August 31, 1986

· Tab 5
Expiry Date August 31, 1984

· Tab 6
Expiry Date May 31, 1982

· Tab 7
Expiry Date August 31, 1976

2
Current Collective Agreement (Expiry Date: August 15, 2004)

3
Letter dated September 28, 1998 to Charlotte Bourque from Deputy Minister – Offer of Employment

4
(a)
Employment Details regarding Charlotte Bourque printed



April 9, 2001.


(b)
Employment Details respecting Charlotte Bourque printed



March 26, 2003


(c)
Employment Details respecting Charlotte Bourque printed



February 23, 2004


(d)
Employment Details respecting Charlotte Bourque printed



May 5, 2005

5
Letter dated February 4, 1999 to Charlotte Bourque from Deputy Minister – Appointment to Permanent Half-Time Social Worker position

6
Employee Performance Review October 5, 1998 to October 5, 1999

7
Employee Performance Review October 5, 1999 to October 5, 2000

8
Employee Performance Review October 5, 2000 to October 5, 2001

9
Employee Performance Review October 5, 2001 to October 5, 2002

10
Employee Performance Review October 5, 2002 to October 5, 2003

11
Work Planning and Performance Appraisal Form October 6, 2003 to October 6, 2004

12
Letter dated March 25, 2003 to Matthew Cripps from Charlotte Bourque 

13
Letter dated June 5, 2003 to Charlotte Bourque from Matthew Cripps

14
Grievance of Charlotte Bourque dated June 25, 2003 – Level 1

15
Letter dated July 4, 2003 to Charlotte Bourque from Matthew Cripps -Reply at Level 1

16
Grievance of Charlotte Bourque dated July 4, 2003 – Level 2

17
Letter dated July 11, 2003 to Charlotte Bourque from Mary Jane Richards, Assistant Deputy Minister – Reply at Level 2

18
Grievance of Charlotte Bourque dated July 17, 2003 – Level 3

19
Letter dated July 24, 2003 to Charlotte Bourque from Roger Bilodeau, Deputy Minister – Reply at Level 3

20
Letter dated July 29, 2003 to Sharon Hamilton from Edmund Grenier – Reference to Adjudication

21
Letter dated March 4, 2004 to Brian Bruce from Sharon Hamilton – Letter of Appointment as Adjudicator

22
Employee Leave Information for Charlotte Bourque for years 1997 to 2005

23
Pay Stub Summary for Charlotte Bourque from May 1999 to April 2001

24
Pay Stub Summary for Charlotte Bourque for period May 24, 2003 to May 7, 2005

25
List of Part-Time Social Worker II Employees

26
Listing of Merit Increases for Charlotte Bourque from October 1999 to April 2005

27
Listing of Merit Increases for Ann Koller for period November 1999 to April 2005

28
Listing of Merit Increases for Pamela Chiasson-LeBel for period December 1999 to April 2005

29
Rehabilitation and Therapy Seniority List as at March 31, 2005

30
Grievance of Pamela Chiasson-LeBel dated July 9, 2003 and Employer’s Reply together with Reference to Adjudication

31
Email exchange between Angela Canney and Matthew Cripp regarding annual increment for Charlotte Bourque

32
Email exchange between Angela Canney and Matthew Cripps regarding annual increment increase for Charlotte Bourque

33
Chart prepared by Grievor comparing increments based on Union’s interpretation of Collective Agreement and Employer’s interpretation of Collective Agreement

34
Email from Matthew Cripps to Angela Canney relating to increment for Charlotte Bourque for next step as of October 5, 2003

35
Wage History of Charlotte Bourque

36
Corrective action requested by Charlotte Bourque in back pay

37
Graph prepared by Employer showing rationale for its position regarding increments for Grievor

38
Graph prepared by Donna Jones outlining response of Departments with respect to past practice regarding performance reviews for part-time employees

39
Memorandum dated November 2, 1999 from Laura Freeman regarding benefits for part-time employees

