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This grievance concerns the application of the retroactivity article in the current 

collective agreement to Telephone work.  For reasons which follow the grievance must be denied.

FACTS
1. 
On August 15, 2000 the previous collective agreement between these parties

expired.  Following negotiations the current agreement was signed on November 12, 2002.  It will expire August 15, 2004.  Article 30.01 of the current collective agreement addresses retroactivity and reads:

“Article 30.01     Wages under this agreement are effective from August 16, 2000.  Retroactive pay shall apply to all paid hours including regular overtime, on call and callback by an employee in the Bargaining Unit.” [Underlining in original.]

The difficulty arises with social workers who are “On Call” on a voluntary basis for one week periods from Friday at 5:00 pm to 8:15 am the following Friday save the weekdays from 8:15 am to 5:00 pm when the offices are open.  The “On Call” responsibility requires the worker to

1. be available by phone;

1. be called back to work and/or;

1. to make telephone calls related to their employment,

particularly in the Child Protection area.

The collective agreement provides compensation for these various responsibilities as follows:

“16.06
Overtime Rate - The overtime rate shall be time and one-half (1-1/2) the hourly rate or time and one-half (1- ½) off or any combination of salary and time off.

16.08
Minimum Call-Back Time - Except as provided for in 16.10, an employee who is required to work outside his regular working hours shall be compensated for a minimum of two (2) hours at overtime rate.

16.09
On Call - When an employee is advised that he is “on call” that is, immediately available by direct telephone, he shall be compensated for one hour at the overtime rate in accordance with 16.06 for each eight (8) hours that he is “on call”, over and above the provisions of 16.08 and 16.10.  When an employee is on call during a Statutory Holiday, he shall be compensated for two and one-half hours at the overtime rate for each eight (8) hours that he is “on call”, over and above the provisions of 16.08 and 16.10.

16.10
Telephone Work - When an “on call” employee uses his telephone to provide services required as a result of being “on call”, he shall be paid for two hours at the overtime rate.  Such compensation shall not be claimed more than once during each eight hour “on call” period, nor shall it be claimed when there is a claim under 16.08 for the same service.”

THE POSITION OF THE PARTIES
i) The Union
2. The Union argues that the term “On Call”, which was added to the current collective

agreement, embraces the three components of that responsibility; ie., to be available for call back and/or to provide telephone service.  The Union argues such is the ordinary meaning attributed to the expression “On Call” and the collective agreement should be interpreted accordingly.  It notes that the reference to “On Call” in the retroactivity provision at Article 30.01 is not limited by reference to the other articles in the collective agreement and further that Article 16.09 incorporates a specific reference to Article 16.08 - Call Back and 16.10 - Telephone Work.  Consequently, the Union argues for a broad interpretation of the term “On Call” in Article 30.01.  It relies upon Re Durham Memorial Hospital and London and District Service Workers Union Local 220 (1991), 19 LAC (4th) 320; Re Salvation Army Grace General Hospital, Ottawa and ONA (1980), 25 LAC (2d) 235 and the supplementary award at (1980) 26 LAC (2d) 253.

3.

In the alternative the Union submits the Telephone Work is overtime work and is

therefore captured by the term “regular overtime” in Article 30.01.  See Re Greater Vancouver Regional District and GVRDEU (2002), 110 LAC (2nd) 72; Re Leco Industries Limited and Oil, Chemical and Atomic Workers International Union Local 9-819 (1980), 26 LAC (2nd) 80. 

ii)  The Employer

4. The employer argues that Article 30.01 makes reference to “On Call” - a heading

found in Article 16.09 for which specific remuneration is paid; it is therefore distinguished from Article 16.08 and 16.10 which are separate compensatory items.  It submits that any uncertainty in the language of Article 30.01 is subject to the general rule that there must be a clear expression of intent to confer a financial benefit - see Re CUPE Local 1190 and Board of Management, unreported,  released December 10, 1998 (Bruce).

5. 
The employer submits that this issue has had a history between these parties and

if the Union had intended to include Telephone Work in the application of the retroactivity article, it should have made its position clear whereas in fact the Union represented that “On Call” had a more limited meaning when the parties signed off on the Article during negotiations; consequently the Union is estopped from raising a different interpretation of the term - see Re District Health Authority No. 8 and NSNU (2001), 97 LAC (4th) 75.

REASONS FOR DECISION
6. 
The approach to interpretation of retroactivity clauses in collective agreements

and the determination of the intention of the parties begins with the context and climate of collective bargaining in which these clauses are negotiated.  In Re Penticton and District Retirement Service and Hospital Employees Union Local 180, (1977), 16 LAC 96 at 108 arbitrator Weiler said:

“But the employees continue to work for their employer and pay dues to their union.  Why do they remain patient, refraining from work stoppages, even though they may not have received any wage increase since some time during the life of the previous contract?  Because the employees have a strong expectation - often as a result of statements from the negotiators - that the new wage rates will be retroactive.  Thus, employees who continue to work after the expiry of the previous agreement do so in the belief that the work that they are now doing will be paid for at a higher wage rate, at a figure which may be indeterminate now but will be fixed in the near future . . . Thus any arbitration doctrine which witholds the new wage rates for work actually performed . . . definitely does defeat the expectations they reasonably held at the time they were performing the work.”


And further at p. 109:

“Once that fact is fully appreciated, one would rarely presume that the union intended to permit that gain to the employer.  As well, the union has an interest in preserving the integrity of the ongoing bargaining process . . . the principle of retroactivity is vital for that purpose, especially in preserving the discipline of the members of the union.  The one thing the union cannot afford is an exception to that principle which appears to confer unwarranted gains on the employer and thus may generate suspicion in the minds of some of the employees (whether valid or not) that the employer is stalling the settlement of a new contract.

The cumulative force of that analysis supports this conclusion: arbitrators should interpret the general language of a duration clause as conferring retroactivity benefits on all individuals doing work during the period of the contract . . .  Certainly, there is a strong argument to that effect in the case of the renewal of a contract which is made retroactive to the date of expiry of the previous one.”

7. 
There is then a  general recognition of the presumption that the agreement as a

whole is made retroactive, however that presumption is subject to rebuttal in the circumstances of the particular case.  As the arbitrator said in Re Burnaby (Corp) and Burnaby Fire Fighters Association Local 323, [1977] 1 CAN. LRBR 34 at 111:

“ . . . any such principle, [of retroactivity] is always capable of being overridden in the particular case.  Accordingly, an arbitrator must always examine the special language and context of the agreement, or canvass any evidence of negotiation, history or past practice, to see whether these parties actually intended a legal result which differs from the normal operation of such a clause”.

And see Re Durham Memorial Hospital and LDSWU Local 220 (supra).

8. 
It is indeed arguable that the term “On Call” unmodified in Article 30.01 is

ambiguous; is it intended to have the meaning as it is used in the day-to-day operation of the workplace by the social worker to whom it has particular relevance?  or did the parties intend a more restricted technical meaning as suggested by the employer?  To resolve the ambiguity the board may resort to extrinsic evidence and in particular to the two grievances filed on June 24, 1999.  The complaint was the employer’s failure to apply the retroactivity provisions of the former collective agreement “to stand by for on call work”.  The issue however was broadened in the employer’s reply.  It reads in part:

“Article 30 states ‘retroactivity pay shall apply to all paid hours including regular overtime and call back by an employee in the 

bargaining unit’.  This has already been paid to you.  As you can

see it does not include telephone work or on call.”

Ultimately the grievance was withdrawn when the Union was satisfied that in fact the employer had not paid retroactively for telephone work.  The employer’s position was restated in it’s letter to one of the grievors on November 15, 1999.  At that point it must have been clear to the Union that the employer was taking a literal view of the various components eligible for retroactivity in Article 30.

9. 
During the negotiations for the current collective agreement, the Union evidence

from Mr. Eatmon indicated that the Union proceeded on the understanding that “On Call” had its practical, in-the- field meaning.  As I understood the evidence, the issue as to the precise meaning of the term was not discussed by either party.  The employer’s negotiator testified that he understood from the outset of negotiations that “On Call” “ meant compensation for one hour for each eight (8) hours [the employee] is ‘on call’ at the overtime rate” and nothing more.  Furthermore he said he was given that limited meaning of the expression by the Union negotiators.  He also testified that the employer had made a corporate decision not to negotiate retroactivity for telephone work in this or any other collective agreement.

10. 
Given this rather unusual misunderstanding, how did the parties handle the

negotiation of Article 30?  The Union successfully obtained the addition of the one hour at overtime rates for eight (8) hours On Call to the collective agreement.  The sign-off document dated June 20, 2002 reads:

“30.01 Retroactivity - Stand-by (16.09 On Call) be added to the list of benefits, which are to be retroactively calculated to the expire date of the previous Collective Agreement.  (AGREED) 

There is no evidence of any discussions subsequent to June 20 bearing on Article 30.01.

11. 
In this instance the presumption of retroactivity then is rebutted by the

negotiating history whereby the Union must have been aware of the employer’s narrow interpretation of the Article and its differentiation of the responsibilities attracting retroactive pay.  It was incumbent on the Union then to make its demand clear.  By signing off as it did and expressly limiting the application of retroactivity to Article 16.09 “On Call”, it only reinforced the employer’s narrow reading of the Article.  Against this background, the Union’s submission that the fact that Article 16.09 refers to Articles 16.08 and 16.10 has no merit.

12. 
The Union argues that the telephone work is overtime and attracts retroactivity in

that way.  If Article 30.01 did not spell out other components of overtime, the Union argument might have succeeded; however, these parties have identified specific overtime duties which will attract retroactivity both historically and in this agreement and Telephone Work was not

included.  Consequently the use of the word ‘overtime’ in Art. 30 cannot be interpreted to capture Telephone Work.

13. 
In the result the grievance must be denied.

DATED at Fredericton this 9th day of January 2004.

_________________________________

G.L. Bladon, Adjudicator

