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BACKGROUND AND PRELIMINARY MATTERS

1.

The grievance of Shauna Grant, the Grievor, was referred to adjudication pursuant to the relevant provisions of the Collective Agreement. There were no preliminary objections raised by counsel for the parties at the commencement of the adjudication hearing either with respect to my appointment as Adjudicator or as to the adjudicability of the grievance. 

2.

The Grievor in her grievance claims that she was dismissed by the Employer without just cause contrary to the relevant provisions of the Collective Agreement, including Article 3 and 10.01. The Employer in a reply (Exhibit 4) to the grievance claims that the Grievor was discharged for just cause. The letter of dismissal (Exhibit 3) dated April 25, 2005 sets out the reasons for the Grievor’s dismissal as follows:

“This letter follows your recent admission to the R.C.M.P., and to Southern Carleton Elementary School Principal Jill Craig, that you committed four to five acts of theft at Southern Carleton Elementary School during the last four months. This letter also follows your meeting of April 19, 2005 with Todd Silliphant, Director of Human Resources for School District 14, and your union representative Mr. Linwood Lawrence, where you confirmed that you had stolen money from Southern Carleton Elementary School on four to five occasions during the last four months.

Based on your own admission that you committed multiple acts of theft against School District 14, your employment is hereby terminated for cause, effective immediately. District staff will be in contact with you regarding return of your pension contributions, outstanding vacation pay, and any other monies owing to you.”

3.

There were seven witnesses called to testify at the adjudication hearing. The witnesses called by counsel for the Employer were Jill Craig, the Acting School Principal at the time the grievance arose; Constable Joel Primeau, an RCMP officer stationed in Woodstock who was involved with the theft investigation; Constable Jason Jordan, another member of the RCMP who was stationed in Woodstock and also involved with the theft investigation; and, Todd Silliphant, the Director of Human Resources for School District 14. Those witnesses called by counsel for the Union were Shauna Grant, the Grievor; Linwood Lawrence, a Union Executive Member; and, Robert Hickes, a CUPE Representative stationed in New Brunswick. There were six exhibits submitted in evidence at the adjudication hearing. These exhibits are listed in Appendix “A” to this Award.

EVIDENCE

4.

At the time of her dismissal on April 25, 2005, the Grievor had been employed as a Custodian I on a permanent part-time basis (twenty hours per week) at the Southern Carleton Elementary School for three years. Prior to taking on the permanent part-time position, she had been employed on a casual basis since 1985. There was no record of any previous disciplinary action having been taken against the Grievor.

5.

There was conflicting evidence as to the number of times the Grievor stole money from the school office and the amount of money taken. At the adjudication hearing the Grievor stated that in total she probably stole approximately $100 from the Vice Principal’s desk on three or four occasions. The amount of $100 was consistent with what the Grievor had told Todd Silliphant, the Director of Human Resources, when he questioned her about the thefts following her confession. At that time, she stated that other than $35 that had been in an envelope on the last occasion following which she was caught, she had only taken money that was loose on the secretary’s desk and had not taken money out of other envelopes. Further, she told Todd Silliphant that she only started taking money after Christmas 2004.

6.

Todd Silliphant testified that the Grievor was dismissed solely on the basis of what money she had admitted to stealing.

7.

Constable Joel Primeau, of the RCMP, testified that he was contacted on November 26, 2004 by Jill Craig, the Principal, who advised him of several thefts at the school. In particular, he was advised that money had gone missing on October 12 and November 19, 2004 and that in between these thefts money had gone missing from a jar. Constable Jason Jordan, who was on duty the day that the final theft was reported, interviewed the Grievor on April 14, 2005. The Grievor when first confronted by Constable Jordan denied having taken any money. It was only after Constable Jordon suggested she take a polygraph test and she declined that she finally confessed. He testified that she denied taking money from a jar but did acknowledge taking money out of two other envelopes in addition to the envelope containing $35 (including change) which was the most recent theft. The Grievor returned the money from the most recent theft, apart from a small amount of coins, when she was confronted about the theft. The Grievor did not confirm in her evidence at the adjudication hearing that she had told the officer that she had taken money from envelopes. 

8.

The Grievor, on August 4, 2005, entered into an Alternative Measures Program Agreement (Exhibit 5) under which she undertook to repay $323.06. The Grievor, when questioned at the adjudication hearing, was unaware as to how this total of $323.06 was reached. It would appear that this was the amount of money which the Employer had reported as missing, not including the $30 or $35 which the Grievor had returned when she was confronted about the theft in April 2005. From the evidence it was clear that there had been at least two sums of money reported taken in envelopes at the time the RCMP were contacted in November 2004.

9.

The school Principal, Jill Craig, referred to one other incident which may be seen as reflecting on the Grievor’s intent to steal money from the school. She referred to the Grievor’s comments to the Vice Principal the night that in excess of $100 went missing from the Vice Principal’s office. The Grievor advised the Vice Principal that she had been unable to clean her office that day as she had been busy setting up for the movie. Jill Craig testified that the Grievor’s claim of being involved with the setting up for the movie was investigated and found to be false. This claim by Jill Craig was not rebutted by the Grievor in her subsequent evidence.

10.

As of the date of the hearing, September 13, 2005, the Grievor acknowledged that she had not paid back any of the $323.06 to the Southern Carleton Elementary School in accordance with the Alternative Measures Program Agreement that she had signed. She also, at the time of the hearing, had not forwarded a letter of apology to District 14 as she had undertaken to do. She did have a copy of the letter in her pocket and stated she had not sent it because of not having been able to make a copy of the letter to send to the Department of the Solicitor General which was a requirement of her undertaking. The Grievor testified that she had completed her ten hours of community service which was the final condition of the Agreement. The deadline for completion of all of the conditions of the Agreement was September 14, 2005, the day following the hearing.

11.

When questioned at the adjudication hearing as to when she intended to make payment, she indicated that she would have the money by October 15, 2005. She subsequently testified that she would have it by September 14, 2005. The Grievor did not indicate that she had been in touch with the Employer to discuss her inability to pay the money by the date set out in the Agreement. She noted that she did have until September 14, 2005, the next day, to deliver the letter which was in her pocket.

12.

The Grievor, after admitting her theft of the money, did say to Todd Silliphant that she was glad that she had been caught and indicated that she was willing to work some place else in the school where money would not be kept. She did not explain to Todd Silliphant why she had taken the money. When Todd Silliphant asked her during the investigation, following her admission, if there were any personal issues which caused her to steal the money, she did not identify any. She did refer, however, to her recent separation or divorce from her husband and a loan which was outstanding from a loan company. When examined at the adjudication hearing, the Grievor did outline that she was having difficulty meeting all of her monthly commitments following her marriage breakdown. She currently has found full-time work, however, at a local lumber mill and in addition does cleaning for a local cleaning company on a regular basis. Her rate of pay from these two sources, however, is less than what she would be earning as a Custodian I under the Collective Agreement.

13.

Robert Hickes, a CUPE representative, testified with respect to a Custodian II who was caught stealing cleaning items from the Sussex Middle School. The employee in that case admitted immediately on being confronted that he had indeed taken these items. He had a clean work record but there were some issues of his being in conflict with fellow colleagues whom he supervised. As well, the employee was participating in the Employee Family Assistance Program at the time he was confronted. The employee was given a two day suspension and a demotion from Custodian II to Custodian I. In addition, he was transferred to another school. Further, he continued to receive counselling under the Employee Family Assistance Program. When cross-examined, Robert Hickes could not recall whether the employee in that case did have a substance abuse problem. He acknowledged that there had been a long term employment relationship with the employer at the time the employee was confronted.

ARGUMENT

Argument of counsel for the Employer

14.

Counsel for the Employer argued that the evidence showed that the Grievor had been dismissed for just cause as required by Article 10 of the Collective Agreement. It was argued that not only did the evidence show that the Grievor committed the act of theft but that in the circumstances dismissal was the appropriate disciplinary action.

15.

In support of her argument that dismissal was the appropriate disciplinary action, counsel for the Employer referred to a citation in Brown and Beatty’s text Canadian Labour Arbitration which states that theft is one of the most serious offences that can occur in the workplace. Further, it was argued that any mitigating circumstances in the present case were not sufficient to suggest that a less severe discipline should be imposed. It was noted that the trust relationship between the Employer and the employee in this particular case had been severed and could not be restored. In particular, it was argued that as custodians in schools work largely unsupervised the Employer must have total faith in them, particularly in elementary schools. 

16.

Further, counsel for the Employer claimed that the Grievor had been reluctant to make an admission of her guilt until she was asked if she would take a polygraph test. As well, it was noted that in her subsequent conversations with Todd Silliphant the Grievor had not made an effort to be entirely truthful as to the amount of money that she had taken. Reference was drawn to the fact that there was a conflict between the amount of money the Grievor had acknowledged taking in her Alternative Measures Program Agreement and the amount that she acknowledged having taken in her testimony at the adjudication hearing. It was argued that this was not a single incident of theft but several incidents and, therefore, it cannot be seen as a spur of the moment reaction by the Grievor. Further, it was noted that the Grievor only has three years of permanent part-time service. 

17.

Counsel for the Employer argued that the present case could be distinguished from the Custodian II situation in Sussex where the individual was reinstated. In that particular case, the employee had not taken money but cleaning supplies. Further, the employee in that case immediately admitted to having taken the goods when confronted. Finally, it was noted that the employee in that case had been receiving treatment under the Employee Family Assistance Program. It was noted that each school district has the authority to make decisions regarding disciplinary action and reference was made to section 47.1 of the Education Act, RSNB c. E‑1.12 which refers to the superintendent of the school district having authority to discipline employees. 

18.

In support of her argument, counsel for the Employer referred to the following decisions: Re 1293446 Ontario o/a Comforts Suites and United Food & Commercial Workers, Local 206 (2004), 127 L.A.C. (4th) 436 (Trachuk); Re Darryl Goodine (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Brian Bruce dated June 3, 2004); Re Great Atlantic and Pacific Co. of Canada and R.W.D.S.U., Loc. 414 (1991), 23 L.A.C. (4th) 269 (Thorne); Re Ottawa Board of Education and O.S.S.T.F. (1992), 26 L.A.C. (4th) 219 (Bendel); Re Coleen Lockhart (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Brian D. Bruce dated September 15, 1994); Re Carole Poirier (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Guy Couturier dated February 6, 2003); Re Kathleen Allain (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Judith MacPherson dated September 7, 2005); and, Re Langley Memorial Hospital and Hospital Employees’ Union, Local 180 (1985), 18 L.A.C (3d) 123 (Thompson).

Argument of counsel for the Union

19.

Counsel for the Union acknowledged that there was cause for disciplinary action in the present case but argued that discharge was too severe in the circumstances. In support of this argument he referred to the case of the custodian in Sussex who had stolen cleaning material from the school and was not dismissed. In that particular case, the employer and the employee entered into an agreement whereby the employee was given a two day suspension and demoted from Custodian II to Custodian I. Counsel for the Union reviewed each of the cases submitted by counsel for the Employer in which dismissal was found to be the appropriate disciplinary action for theft and distinguished them from the present case. In support of a lesser penalty he referred to the following cases: Re Parks Canada Agency and Spawn (2003), 127 L.A.C. (4th) 18 (Henry); Re Richardson Terminals Limited and Transportation-Communications International Union, Lodge 650 (Rooney) (2000), 85 L.A.C. (4th) 104 (Shime); Re New Dominion Stores and Retail Wholesale Canada, Div. of U.S.W.A., Loc. 414 (McCaul); (1997), 60 L.A.C. (4th) 308 (Beck); Re Marystown Shipyard Ltd. and Industrial Union of Marine & Shipbuilding Workers of Canada, Local 20 (1985), 21 L.A.C. (3d) 304 (Easton); and, Re BC Rail and C.U.T.E., Loc. 6 (1996), 56 L.A.C. (4th) 101 (Hope).

20.

In the present case, counsel for the Union argued that the Grievor, although only employed in a permanent position for three years, had a casual employee connection with the Employer since 1985. It was noted that during this period of time there was no reference to any previous disciplinary actions against her. It was noted that the lower rate of pay she is currently earning in her employment has a serious economic impact on her. It was argued that the Grievor could be reassigned to another school or to work where she would not have access to offices where money might be kept. As well, it was noted that the Grievor was going through serious personal problems at the time of the theft and that this may very well have clouded her thinking. Counsel for the Union argued that a suspension and reinstatement should be substituted for the discharge penalty.

DECISION

21.

The main issue to be determined in the present case is whether the discharge of the Grievor was appropriate disciplinary action or whether some lesser penalty should be imposed.

22.

Many of the early arbitration cases consistently accepted that discharge was the appropriate disciplinary action for any form of theft. Arbitrators in more recent cases have been more willing to consider, when theft is proven, that there may be mitigating factors that would justify a less severe disciplinary action. This development can no doubt be explained from the fact that the parties have become more socially aware of personal circumstances that cause an employee to act out of character and do things which are not truly reflective of the individual’s character and intent. Further, arbitrators have been more willing to explore the total circumstances surrounding a theft incident to see whether there is any indication of rehabilitative potential for the employee. This obviously involves not only an understanding of what led the employee to steal in the first place but also an assessment of the employee’s acknowledgement of the wrongdoing and true remorse. Other factors that come into play are the level of trust necessitated as a result of the position held by the employee and the potential to place the employee in a less sensitive position where the risk of theft will be lessened.

23.

A review of the cases shows that there are a multitude of factors that arbitrators will consider but there must be a clear preponderance of factors that suggest a less severe disciplinary action is appropriate in all of the circumstances. It is extremely difficult to make generalizations with respect to when discharge is required as each case can easily be distinguished on its facts. What is very clear from all the cases, however, is a continuing acknowledgement that theft is an extremely serious offence and prima facie will destroy the trust relationship between an employer and employee. The employment relationship cannot continue in the absence of this element of trust.

24.

In the present case, there are mitigating factors that would suggest consideration of a less severe disciplinary action might be warranted. These include the fact that at the time of the initial thefts the Grievor was going through a marriage breakdown and subsequently was facing some financial demands that were hard to meet. There was no indication, however, that the financial strains on the Grievor had reached the point that she might be seen as driven to theft as the result of personal anxiety and pressures. There was no medical evidence to suggest that the Grievor was suffering from depression or anxiety or had sought counselling. There was no evidence to suggest that the Grievor had exhausted all possible means of addressing her financial situation.

25.

Counsel for the Union did make reference to the situation of the Custodian II in Sussex, which is in another school district, who was not dismissed for stealing cleaning supplies. It is clear from the Education Act (s. 47.1) that individual school districts have the authority to determine their own disciplinary action. Article 22(h) of the Collective Agreement recognizes that school districts are included within the scope of “Employer”. At the same time, all school districts operate under the same Collective Agreement and the requirement to only discipline for just cause means that some uniformity in disciplinary action is necessary throughout the bargaining unit. This uniformity is primarily dependent upon the grievance process and the right to have the justness of disciplinary action assessed by independent decision makers. The fact that a previous employee in another school district was disciplined in another fashion for an identical misdeed under identical circumstances will be reviewed from the perspective as to whether this amounted to a representation to employees such that the Employer should be estopped from imposing more severe disciplinary action on a subsequent employee who relied upon the Employer’s actions. It may also be seen as a recognition by the Employer as to what the appropriate disciplinary action should be in the circumstances and place an onus on the Employer to carefully explain any variation from the earlier disciplinary action. If the change is not rationalized on a change in the individual circumstances of the case but simply a change of opinion as to what is appropriate, it must be clear that the second employee was not unduly prejudiced by the Employer’s earlier disciplinary actions. It will be necessary to determine if the Employer has established a standard of disciplinary action in the district and/or the entire bargaining unit.

26.

Further, as already noted, each case must be considered on its own facts to determine what is just cause for the misconduct that occurred. The facts in the Sussex situation can certainly be distinguished from the present case. In the Sussex situation one of the most important distinguishing factors would be that the employee in that case immediately acknowledged his wrongdoing when confronted. The Grievor in the present case was reluctant to acknowledge her guilt until confronted by the officer with the possibility of taking a polygraph test. Further, it appears that in terms of seniority and service that the individual in Sussex had been employed for a much longer period of time given that he was a Custodian II. Another distinguishing factor is that the employee in Sussex had not taken money but had taken cleaning supplies. Although it was clearly a question of theft, it might be argued that it is not always viewed to be as serious as the theft of money, again depending on circumstances.

27.

In terms of precedents, the Kathleen Allain decision (supra) which is another school district situation of theft, might be seen as more comparable to the present case. In that situation the employee had worked as a custodian for approximately five years. She as well had no previous disciplinary record. In that case, the employee was terminated for a single incident of taking $10 in change from the school office. The employee argued that she had intended to repay the money the following day but the arbitrator found that her actions in taking the money, which had been video taped, suggested that her intent at the time was to steal the money. Further, it was found that the grievor had time to think about taking the money before doing so and that, therefore, it was not an action on the spur of the moment which is one of the mitigating factors that will be considered when looking at a lesser penalty.

28.

The adjudicator in the Re Kathleen Allain case reviewed the situation of the Custodian II in Sussex who was dismissed for taking cleaning supplies. The arbitrator distinguished that case from the Kathleen Allain situation on the basis that the Custodian II had been experiencing personal difficulties and receiving counselling. Further, one of the most significant differences, it was noted, was the fact that the Custodian II admitted to the theft and took personal responsibility for it. Therefore, the arbitrator in the Re Kathleen Allain case found that there was greater potential for rehabilitation of the Custodian II than there was for the grievor in the case before her.

29.

In the present case, the following factors lead to a conclusion that mitigating factors are insufficient to justify the substitution of penalty:

(i)
The Grievor was a relatively new part-time employee with limited seniority. The Grievor had only been employed in a permanent part-time position for three years, although it is acknowledged that she worked as a casual employee for several years before taking the permanent part-time position. The extent of this casual employment was not clear from the evidence.

(ii)
The Grievor was not immediately forthcoming when confronted regarding the theft.

(iii)
The Grievor, although stating in the interview the day before her dismissal that she was glad she had been caught and was sorry for what she had done, did not appear truly contrite to the Employer. Neither did the Grievor, at the adjudication hearing, appear to be truly sorry for what she had done. 

(iv)
In the present case the Grievor committed more than one act of theft. The number of thefts that occurred is uncertain but it was clearly more than one occasion as in the Re Kathleen Allain case (supra).

(v)
The Grievor was not forthcoming as to the amount of money taken. The onus must be seen as being on her, once acknowledging her theft, to provide as much information to the Employer as she can about her theft. There is a definite conflict in the evidence between what the Grievor told Constable Jordan and what she told the Employer as to the amount of money taken. This conflict is further reflected in the settlement Agreement signed by her.

(vi)
Although the Grievor claimed that she was sorry for what had happened, it appears that she has not attempted to fulfill all of her obligations under her settlement Agreement. Under this Agreement, the money stolen was due the day following the adjudication hearing. The Grievor testified that she did not have the money but thought she might be able to get it in another month. She then subsequently said she could have it the next day, although gave no indication as to where she would obtain the money. Most importantly, if she was having financial problems in meeting this obligation, she should have attempted to raise this problem earlier. This lack of concern by the Grievor does not lead to the conclusion that she is sincerely attempting to reestablish a trust relationship with the Employer. It is the Grievor who has caused this trust relationship to be broken and there is an onus upon her to take positive steps that will show a true intent to reestablish it.

(vii)
There was no medical evidence to show that the Grievor’s judgment was impaired due to illness as was the situation in the Re Parks Canada Agency case (supra) and the Re Richardson Terminals Ltd. case (supra).

(viii)
The Grievor in the present case has managed to obtain alternative employment following her dismissal. Although her hourly income is less than what she would earn as a Custodian I under the Collective Agreement she is not placed in a situation of having no other source of income. Further, there was no reference to any family obligations which the Grievor had to meet apart from her own.

30.

It is determined that the mitigating factors in the present case are not sufficient to overcome the very serious nature of the offence that the Grievor has committed. It is concluded on the balance of probabilities that the Employer has proven it had just cause to discharge the Grievor. 

31.

For all of the above reasons the grievance is denied.



DATED this 7th day of October 2005.

                                                               

Brian D. Bruce, Q.C.

Adjudicator

APPENDIX “A”

List of Exhibits submitted at adjudication hearing held on

September 13, 2005

1
Collective Agreement between Board of Management and the Canadian Union of Public Employees, Local 1253 (Expiry Date: March 31, 2005)

2.
Grievance of Shauna Grant dated April 29, 2005

3
Letter dated April 25, 2005 to Shona Grant from James Thorburn, Superintendent of Schools

4
Letter dated May 9, 2005 to Shauna Grant from James Thorburn, Superintendent of Schools – Reply to Grievance

5
Alternative Measures Program Agreement for Shona Grant dated August 4, 2005

6
Letter dated June 17, 2003 to Randy Russell from Katherine Estey, Director of Human Resources

