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IN THE MATTER OF THE PUBLIC

SERVICE LABOUR RELATIONS ACT

Between: 

Canadian Union Public Employees

Local 1253 (Noreen Trail)




“Union”

And

Board of Management 

(Department of Education)




“Employer”

APPEARANCES:
Robert Hickes for the Union





Annie Robichaud, Esqe. for the Employer

DATE OF HEARING:
March 16, 2006

DATE OF DECISION:
May 19, 2006

DECISION

1. On December 30, 2004, Noreen Trail, a Bus Driver “A” with the Department of Education presented a grievance claiming that she was not being paid for the proper number of hours she worked.  The grievance, pursued by her bargaining agent, C.U.P.E. Local 1253, was referred to adjudication in accordance with section 8 of the Collective Agreement.  A hearing was set for March 16, 2005.

2.
At the outset of the hearing, the Employer challenged my jurisdiction to adjudicate the grievance.  A ruling on the issue was rendered on October 24, 2005 in which I determined to have the competence to adjudicate the matter as presented. The matter proceeded to adjudication, on its merits, on March 24, 2006.

SUMMARY OF EVIDENCE

3. Noreen Trail has been employed as a Bus Driver “A” in School District #6 

since 1986.  Her bus run is number 25.  She testified that she starts her work day at approximately 7:20 am and makes several stops in the morning to pick up children who she transports, in sequence, to the A.T. Leatherbarrow Primary School, Hampton Elementary School, Hampton Middle School and Hampton High School. This accomplished, she continues on to pick up more students along the St Andrews Street and the Kennebecasis River Road.  She then returns to the schools to drop off these children and with that her morning run is complete.

4. Prior to the 2004-2005 school year, her afternoon duties started when she 

arrived with her bus, at approximately 2:15pm, at the Dr. A.T. Leatherbarrow Primary School to pick up students. She then moved on to the Hampton Elementary and Middle schools to do the same.  The children were then transported home along the Lower Norton Shore Road, Kirsteadville Road, among others, and that was all she was required to do.

5. This changed in September of 2004.  She was now asked to go to the Hampton Elementary School and the Dr. A.T. Leatherbarrow School to pick up the Kindergarten, Grades 1 and 2 students and return them to their homes and then proceed with her regular afternoon run. Prior to this change, given the close proximity of the schools, the Kindergarten, Grade 1 and 2 children were walked to her bus, and there they joined the middle school children, who were then all transported home together.

6. The reason for the change, she explained, was to accede to a request of the School District administration that the Kindergarten, Grade 1 and 2 children avoid waiting for the middle school children before being brought home. That is, she would deliver the young children and return to the Hampton Elementary & Middle schools and retrieve the older children and transport them to their homes. The last child being dropped off at approximately 3:50pm.

7. Mrs. Trail testified that she also performs a variety of other duties during her work day.  Specifically she says she devotes approximately 1 hour a day to clean her bus.  She fuels her vehicle every other day, this process takes her about 10 minutes.  She does occasionally meet with students, and/or a school principal, regarding discipline matters.  She is also required to take her bus in for service every 6 weeks. In addition, she also will be called upon occasionally to transport students to musical events, or other locations.  All this is done within her scheduled 6 hour work day.

8. Marilyn Fanjoy, Assistant Transportation Manager for School District #6, testified that a Bus Driver “A” works up to 6 hours a day and a Bus Driver “C” works up to 7 hours a day.  That it is the number of hours that distinguishes one position from the other.  However, she admits that section 23.05 of the Collective Agreement does not specifically state that a School Bus Driver “C” is required to work a full 7 hours in a day.

9. Director of Human Resources for the Department of Education, Valmond Guimond, attempted to explain in his evidence, the evolution of the section 23 provisions.  He explained that originally subparagraph (d) of section 23.05 of the contract was principally added to distinguish a Driver “A” from a Driver “C”. He stated that in 1988, Section 23 (d) was changed to add one hour of work to the Bus Driver “C” duties “for the purpose of transporting Grades 1 and 2 students’ home early during the classroom day”.  As to a Bus Driver “A”, any interim duties required of these drivers caused them to be paid overtime.  The net effect, according to Mr. Guimond, was that a Bus Driver “A” was to be paid for 6 hours of work and a Bus Driver “C” was paid for 7 hours.

10. In 1994, the concept of hourly drivers was introduced to the Collective Agreement and its pay scheme.  These new drivers were only paid for the hours they actually worked.  The job for a Bus Driver “A” also changed to accommodate this new situation.  Words were added to the effect that a Bus Driver “A” had to perform other driving duties between the morning and afternoon runs, to a maximum of 6 hours.

11. According to Mr. Guimond, the following protection clause was added as section 23.05 (g) to the 1994 agreement:


“No employees holding a Bus Driver ‘A’, ‘B’ or ‘C’ classification as of the signing date of the agreement shall suffer a reduction in hours (6 hours for classification ‘A’, 8 hours for classification ‘B’ and 7 hours for classification ‘C’) as a result of the changes to 23.05 (a), (b) or (c).”

12. In Mr. Guimond’s opinion, section 23.05 was further amended  for this same purpose and the following was added as subparagraph (h):

“It is understood that should a present ‘C’ position be vacated, the employer may assign the early afternoon run for kindergarten, Grade 1 or 2 students to a present bus driver ‘A’.  Where the addition of these duties does not result in the six (6) hours per day being exceeded, a bus driver ‘A’ shall retain a bus driver ‘A’ classification.”

13.
This permitted the Employer, according to Mr. Guimond, to assign an extra run to a Bus Driver “A” as long as it did not extend the period of work beyond 6 hours.  In essence, the Employer has done precisely that with Noreen Trail.  They have simply added an extra run to her duties.  The additional duties fall within the Bus Driver “A” description of duties, as indicated in section 23.05 (a) and does not cause her to work more than 6 hours.  All of which is permissible under the current Collective Agreement.  However the Union disagrees.

UNION’S SUBMISSION

14. The Union argues that the matter is res judicata.  That issue has been settled as a result of the Nickerson case.  The facts are identical; no new evidence has been submitted nor are new arguments advanced.  Nickerson laid the ground rules to interpret section 23.05 (a) of the Collective Agreement.  According to the Union, the expression “end of the classroom day”, as it found in section 23.05 (a), has been previously interpreted and is determinative of the issue.  Specifically Noreen Trail’s classroom day ended when the Kindergarten, grade 1 and 2 children were transported home.  Any work performed beyond that time breaches her duties as they are set out in the Collective Agreement.  The Union further points out that Noreen Trail performs a number of additional duties that fit within the description of her duties as they are set in section 23.05 (a) of the Agreement, but are all performed during the classroom day.

15. In addition, the Employer’s reliance on the argument that the Adjudicator is allowed to depart from previous awards involving the same parties regarding the same issues is flawed.  To avoid the effect of res judicata the Employer must prove that the case does not involve the same parties or the same Collective Agreement or that the disagreement between them is not similar and is not brought for the same objectives.  Having not met this criteria, the Employer must then introduce new evidence that will justify the departure of a previous award.  This hasn’t occurred. The provisions of the Collective Agreement are plain and unambiguous.  In the absence of these factors justifying the departure the grievance must succeed.  

EMPLOYER’S SUBMISSION

16. The Employer maintains that Nickerson was wrongly decided, because all the relevant facts were not known by the Adjudicator.  To properly decide the question, the agreement, in its entirety, must be considered.  Specifically, the Employer submits that driving “Kindergarten, Grade 1 and 2” students are not restricted to a Bus Driver “C”.  What is the pivotal factor is the number of hours each Bus Driver works.  Essentially only a Bus Driver “C” can get paid for 7 hours.  Indeed if the weekly pay grid found in Schedule A to the Collective Agreement is analyzed, the conclusion must be that a Bus Driver “A” is paid for 30 hours a week and a Bus Driver “C” is paid for 35 hours a week.  The end result is that both are paid the same hourly rate of $15. 74.  It is the accepted payment scheme.  All bus drivers are paid for the number of hours worked.  In order to pay Noreen Trail any more than 30 hours a week she must be reclassified to a Bus Driver “C” classification; a remedy that cannot be granted by this grievance.

ANALYSIS AND DISPOSITION

17. The facts of this grievance resemble closely those of the Nickerson grievance, a decision rendered by myself on March 24, 2003.  Indeed no evidence was presented which, in any material respect, distinguishes this case from it.  The two witnesses offered by the Employer, Valmond Guimond and Marilyn Fanjoy, focused mainly on the provisions of the Collective Agreement and on the manner the Employer interpret the contract. 


18.
This conclusion is important because in order to avoid the application of the doctrine of res judicata, which would constitute to bar any further grievance on the same issue, the Employer must satisfy me that there are material points of distinction from Nickerson. 


19.
Brown and Beatty, at paragraph 2:3220, addresses the doctrine of res judicata in the following manner:

“The authorities are legion that a board of arbitration has no jurisdiction to consider or, alternatively, that the grievor and his or her union representatives are barred and estopped from processing a grievance which is identical to a former grievance filed by the grievor and either withdrawn, abandoned or settled, or determined by a board of arbitration.  Some of these cases proceed on the basis of estoppel and others on the principle of res judicata, but regardless of the approach taken, the authorities are overwhelming that a board of arbitration has no jurisdiction to entertain such a second grievance… There is also substantial authority to support the proposition that an arbitration board has no jurisdiction to determine a grievance which, though not identical in wording and form to a former grievance lodged by the same grievor is identical in substance…”

20. In addition, I believe it useful to distinguish a contested issue from a finding of fact upon which a grievance is determined.  In some cases, a finding in a prior award involving the same parties will have determined the question raised by the grievance.  A particular claim raised in a grievance, once determined by arbitration in a final and binding manner generally cannot be re litigated.  Whereas a determination of an issue arising in a case, one that is dependent on a finding of fact, depending on the circumstances, may or may not be binding.

21. In order to fall into the category of matters that are not generally re arbitrable, several conditions must be satisfied.  Arbitral jurisprudence generally identifies four criteria.  The first two, the same parties and the Collective Agreement, apply in the present case.  In addition, the complaint must also raise the same or substantially identical disputes and be brought for the same purpose.

22. Regarding whether the dispute is similar, this is determined only after heard the evidence applicable to the grievance.  I would point out the impossibility of addressing this aspect of the test without first having granted the party professing the difference in circumstance to present its evidence.  Having assessed the evidence before me, I find no material difference in the dispute from that of Nickerson.

23. In addition, I find that the grievance is brought for precisely the same reason, or objective, as Nickerson.  Both employees profess to be entitled to compensation for work performed beyond their duties as identified in the Collective Agreement.

24. Consequently I am satisfied that the matter meets the test and therefore I am estopped from adjudicating the same issue again.  However the jurisprudence also would permit me to disregard the Nickerson ruling if I am satisfied that the decision was clearly wrong.

25. Counsel for the Employer does indeed assert that the Nickerson decision is wrong and invites me to take a fresh look at the applicable provisions of the Collective Agreement in the context of that principal argument of distinctive hours of work for each classification of Bus Drivers.  This argument was made in Nickerson as well.  In its essence it is that a Bus Driver “A” is paid, and can only be paid, for 6 hours of work and a Bus Driver “C” is paid for 7 hours.

26. To this conclusion is applied the argument that to pay Bus Drivers otherwise is to de facto reclassify them.  On this point I disagree.  The evidence before me in this case, as it was in Nickerson, is to the effect none of the bus drivers, irrespective of classification, actually worked more than 6 hours a day.  I am of the opinion that Nickerson adequately analyzes the rationale for the conclusions drawn.  As well I see no need for extrinsic aides to interpret the provisions of the current Collective Agreement, as the language is unambiguous on the points in issue.

27. Section 8:03 of the Collective Agreement grants the Adjudicator remedial powers that I estimate allow me to direct that compensation to be paid to Noreen Trail to remunerate her for the hours she has work in excess of her regular classroom day hours.


“Section 8:03:

In any case including cases arising out of any form of discipline or the loss of any remuneration, benefit, or privilege, the adjudicator or board shall have full power to direct payment of compensation, vary the penalty, or direct reinstatement of a benefit or privilege, or to affirm the taking away of such benefit or privilege as the adjudicator or board may determine appropriate to finally settle the issue between the parties, and may give retroactive effect to its decision.”

28. In summary, the matter having met the test of res judicata, or issue estoppel, I find the issue regarding the interpretation of section 23.05 has been resolved and the parties are now prevented from again pursuing this same issue in the form of a grievance under this current Collective Agreement.  I retain jurisdiction to assist the parties to calculate the compensation to be paid to Noreen Trail if required.

Dated this 19th day of May, 2006.








_______________________








Guy G. Couturier, Q.C.








Adjudicator
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