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In the matter of the 

Public Service Labour

Relations Act

And in the matter of a 

reference to adjudication

Between:

Canadian Union of Public Employees, Local 1253, Group:  General Labour, Trades and Services, Part II (J. Noreen Trail)



(“Union”)

and

Board of Management (Department of Education)

  (“Employer”)

Appearances:




Robert Breen, Q.C., for the Union







Annie Robichaud, Esqe. for the Employer

Adjudicator:




Guy G. Couturier, Q.C.

Date of Hearing:



March 24, 2005

Date of Ruling:



October 24, 2005

RULING

Introduction

1.
Noreen Trail, a School Bus Driver A (“Driver A”), with the Department of Education complains she is doing the work of a School Bus Driver C (“Driver C”) and wants to be paid as a Driver C.  On December 30, 2004, she filed a grievance with the Employer claiming the Driver C pay rate.

Background

2.
During the 2003-2004 scholastic year, Ms. Trail, a Driver A with School District #6, was called upon to perform, what she considered, the driving duties of a Driver C.
 She submitted a “Request for Review of Position Classification/Reclassification” to her employer on December 8, 2003 asking to be reclassified to a Driver C.
  Her request was denied on December 12, 2003.  The reason given for turning down her request was that she worked less than 6 hours a day.

3. Section 23.08 of a Collective Agreement made by the Board of Management and The Canadian Union of Public Employees, Local 1253, on behalf of the General Labour, Trades and Services Group (“Collective Agreement”) of Part II of the Public Services Labour Relations Act (“the Act”)
 allows an employee to request a reclassification of her position.

4.
In the event the employee is not satisfied with the employer’s decision regarding the reclassification request the employee is entitled to appeal the decision to a single Adjudicator.  Section 23.09 of the Collective Agreement stipulates that I, Guy G. Couturier, will act as sole adjudicator of these appeals. On December 14, 2004, I was notified by Sharon Hamilton, Adjudication Tracking Coordinator with the Office of Human Resources that an appeal had been made by Noreen Trail under section 23.09 of the Collective Agreement.

5.
A few weeks later, on December 30, 2004, Noreen Trail filed a Grievance alleging that her employer had violated article 23.05, “and all related articles” , of the Collective Agreement by not paying her a proper number of hours per day.  She claimed as a remedy that she was entitled to be paid as a Driver “C”.
 

6. A date was then set for the hearing of the adjudication.  On February 1, 2005, a Notice of Hearing was served upon the parties indicating that the hearing would take place in Saint John, New Brunswick, on March 24, 2005.  On March 2, 2005, solicitor Robichaud wrote to the CUPE representative, Robert Hickes, informing him that she would be objecting to my jurisdiction at the hearing and would also be making a preliminary objection to that effect
. A copy of Noreen Trail’s grievance form dated December 30, 2004 was faxed to me on March 22, 2005.

7. On March 24, 2005, solicitor Robichaud, as she had indicated on March 2, 2005, objected to my jurisdiction on the basis that Ms. Trail’s complaint was fundamentally a Reclassification Appeal and as I was acting as an Adjudicator of a grievance, I had no jurisdiction to rule on a reclassification matter. Solicitor Breen, acting on behalf of the Union, agreed with Ms. Robichaud that the matter was not a reclassification appeal but rather was a grievance adjudication.  No witnesses were called by either party and the evidence before me was limited to a number of documents detailing the history of Ms. Trail’s complaint.

Issue

8.
Although the procedures followed in this matter are unorthodox, I am quite prepared to accept the assertions of counsel and consider, for purposes of this ruling, that I am dealing with a grievance adjudication under section 92 of the Act.  The issue before me is, as a result, do I possess the jurisdiction to adjudicate Noreen Trail’s grievance.
Position of the Employer

9.
Counsel for the Employer argues that the grievance, in its pith and substance, is a request by Noreen Trail to be reclassified.  No employee can be paid a rate of pay unless she is classified appropriately.  In order to allow her the rate of pay commensurate with a Driver “C” classification, her position must be reclassified.  The Grievance settling process detailed in Article 7 of the Collective Agreement does not extend to reclassifications.  In order to be reclassified, she must be successful under an Article 23 request.  She was not successful.  Consequently, she cannot now achieve under a grievance filed pursuant to Article 7 what she could not attain pursuing a reclassification procedure under Article 23 of the Collective Agreement.  Further, in the event an adjudicator is prepared to side with Ms. Trail in her grievance the adjudicator cannot reclassify her, which is requisite for her being paid at a Driver “C” rate of pay.

Position of the Union

10.
The Union submits that the matter is res judicata.  That is the question has been resolved as a result of the Nickerson decision
 and the Goguen decision
 that dealt with essentially the same issue.  Section 6 (1) of the Act reserves unto the Employer the right to organize the public service as it sees fit and to assign duties and classify its employees.  Once classified corresponding tasks and duties must be assigned.

11.
In this case, Noreen Trail, does not seek a reclassification.  But she maintains if the Employer is to classify her as a Driver “B”, the Employer is expected to assigned duties commensurate with her classification.  If the Employer does not, as is asserted with the present grievance, it must be found to have violated the Collective Agreement.

Analysis and Ruling

12.
As pointed out by the Union, this matter follows two decisions in which a request for a reclassification was distinguished from a violation of a Collective Agreement where an Employer assigns duties to an employee beyond her classification.

13.
In the Judy Nickerson decision, her grievance was that she was improperly called upon to transport “Kindergarten and Grades 1 and 2 students early during the classroom day”.  It was found to be a task, by contract language, to be entrusted to a Driver “C”, thus beyond the classification of Judy Nickerson.  As a remedy, she was granted an appropriate adjustment in wages for the period in issue.

14.
In the Shirley Goguen case, the matter was submitted as a reclassification appeal under Article 23 of the Collective Agreement.  Under an Article 23 classification appeal, the Adjudicator must determine the appropriate classification for the applicant.  Miss Goguen had to demonstrate that her activities were such to remove her from her current classification as defined and to place her within the language of the job specification, or classification definition, she sought.

15.
In Goguen, the matter was submitted to me in my capacity as Adjudicator of classification appeals under Article 23 of the Collective Agreement.  The approach adopted in determining a classification appeal is somewhat different than deciding whether a breach of a Collective Agreement has occurred.

16.
In that appeal, I concluded that the applicant Goguen had not demonstrated that her activities were such that they fell within the wording of the job specification, or definition, of the classification she sought and therefore no longer fit her current classification definition.

17.
In the decision, I did also address the distinction between a reclassification appeal and an allegation of a breach of a Collective Agreement.  In paragraph 30 and 31, I state:

“30. But I do believe, however, that I must address the decision C.U.P.E. Local 1253 (Judy Nickerson) v. Board of Management.  That decision deals with a grievance filed by a Bus Driver A, Judy Nickerson, who was in fact performing duties attributed, according to the collective agreement, to a Bus Driver C.  The conclusion in that matter was that the complaint related not to classification but rather to the interpretation of contractual language.  That is the distinction between Nickerson and the instant case.

31. The fact that the parties chose to negotiate the nature of the duties of each classification in the provisions of the collective agreement may perhaps have repercussions that will from time to time result in grievances.  But the remedy will not be reclassification.  The process associated with reclassification is one that does not follow the normal grievance process and must not be confused with the latter.”

18.
Jurisdiction of an adjudicator under the Collective Agreement is found in Article 8 – Adjudication.  Specifically articles 8.02 and 8.03 are of particular relevance.


“8.02 Decision of Adjudicator or Board of Adjudication


An adjudicator or a board of adjudication shall not have the power to alter or change any of the provisions of this Agreement or to substitute any new provision for any existing provision nor to give any decision inconsistent with the terms thereof.


8.03 Power of Adjudicator or Adjudication Board


In any case including cases arising out of any form of discipline or the loss of any remuneration, benefit, or privilege, the adjudicator or board shall have full power to direct payment of compensation, vary the penalty, or direct reinstatement of a benefit or privilege, or to affirm the taking away of such benefit or privilege as the adjudicator or board may determine appropriate to finally settle the issue between the parties, and may give retroactive effect to its decision.”

19.
The Employer submits in order to grant the relief or remedy claimed by Ms. Trail; I must first place her in a classification that entitles her to the rate of pay she seeks.  The Employer also points out that the adjudication of the Trail grievance dated December 30, 2004 cannot result in a reclassification.

20.
The position adopted by the Employer, upon initial consideration, appears to be consistent with a passage in the Guy Bernard, Howard Gerachty and Gordon Koor matter
 in which the grievors sought a permanent adjustment in wages.  The adjudicator states at page 16 of the decision:

“The employer can only pay employees as classified in the Agreement.  It seems that a change in wages means a change in classification.  Therefore any disputes of this nature has to be dealt with according to Article 40 (reclassification provision)”

21.
Adjudicator Robichaud is quite correct in his conclusions that an adjustment or modification in wages must follow a reclassification under the public service scheme in New Brunswick.  However it is not to muddle the issue.  What the employer now challenges is my ability to grant remedy under Article 8 of the Collective Agreement.

22.
If the grieving employee is able to establish the grounds of her alleged breach of the Collective Agreement, I am satisfied that Article 8.03 does allow me flexibility to grant redress to compensate without resorting to permanent reclassification of her position.  This justice may indeed result in her being awarded a wage or compensation equivalent to the wage entitlement of the position normally attributed to duties in fact performed by the grievor.  

23.
Section 92 (1) of the Act deems a difference arising out of the interpretation, application or administration of a Collective Agreement to be properly resolved by adjudication.  Section 8.01 of the Collective Agreement is consistent with section 92 (1) of the Act and does incorporate the provision.  Although not specifically mentioned in article 8.03, the nature of the complaint before me is one that I consider arising out of the interpretation, application or administration of the Collective Agreement.

24.
In Weber v. Ontario Hydro
, Madame Justice McLaughlin states:

“Because the nature of the dispute and the ambit of the collective agreement will vary from case to case, it is impossible to categorize the classes of cases that will fall within the exclusive jurisdiction of the arbitrator”

25.
Our Court of Appeal applied Weber in Morrison v. New Brunswick
, where Justice Ayles, speaking for the Court, states:

“…the courts must look at the collective agreement to decide whether or not the dispute arises expressly or inferentially out of the collective agreement.  In order to do so, one must analyze the contents of the Collective Agreement.”

26.
I have done so, and find that although this matter appears to deal with work classification, the redress or remedy sought is not reclassification but can involve the ordering the payment of compensation.  However it remains for the grievor to prove her case.

Ruling

 27.
On the issue of jurisdiction, I am satisfied that the Collective Agreement adjudication provisions allow me the jurisdiction to pursue the inquiry.  I deny the Motion of the Employer and I will now proceed with the adjudication of the Noreen Trail grievance as presented.








___________________________








Guy G. Couturier, Q.C.








Adjudicator
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