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This adjudication concerning a potential bus driver vacancy in School District #14 was heard in Fredericton, New Brunswick on April 8, 2004.  As the decision in this matter might affect John McElroy, Mr. McElroy was given notice of the proceeding and the opportunity to participate either personally or by counsel.  In fact Mr. McElroy attended the hearing, he was further advised of his rights but he declined to take part in the proceeding.  For reasons which follow the grievance is allowed.

FACTS
1. 
Sometime in 1998 John McElroy, a bus driver within the bargaining unit, “agreed to 

come in” to assist the employer in the implementation of the “Auto Bus Program”.  This newly acquired software program was designed to manage bus transportation for students in School District 14.  It required extensive data input.  McElroy was paid as a bus driver and his Union dues were remitted accordingly.  By 2002 McElroy’s status became of increasing concern to the Union as his position as a Bus Driver had been filled by casuals for almost four years.  The Union wanted McElroy’s situation clarified: i.e. could he be returned to the bargaining unit? and if so, under what conditions? if McElroy continued to work with the Auto Bus program, was his bus driving position vacant?  Should it be posted?  Was the Auto Bus position a new position within the bargaining unit?  Richard McMillan, the Secretary Treasurer of the Council of School District Unions since 1984 and a member of the Union Negotiating Team, testified that these issues were canvassed by the parties during the round of negotiations leading to the Collective Agreement signed May 1, 2002.  As a result Article 11.09 of the Collective Agreement expiring March 31, 2001 was changed.  It  read:

“11.09
Transfers and Seniority Outside Bargaining Unit
No employee shall be transferred or promoted to a position outside the Bargaining Unit without the employee’s consent.  Where an employee is voluntarily transferred or promoted outside the Bargaining Unit, he shall retain his seniority acquired at the date of leaving the unit, but will not accumulate any further seniority.  Such an employee shall have the right to return to his position in the Bargaining Unit within fifteen (15) calendar days.  If such an employee later returns to the Bargaining Unit, he shall be placed in his former classification consistent with his seniority.  Such return shall not result in the lay-off or bumping of another employee holding greater seniority.”

In the Collective Agreement expiring March 31, 2005 Article 11.09 now provides:

“11.09
Transfers and Seniority Outside Bargaining Unit

No employee shall be transferred or promoted to a position outside the Bargaining Unit without the employee’s consent.  Where an employee is voluntarily transferred or promoted outside the Bargaining Unit, he shall retain his seniority acquired at the date of leaving the unit, but will not accumulate any further seniority.  Such an employee shall have the right to return to his position in the Bargaining Unit within forty (40) working days.  If such an employee later returns to the Bargaining Unit, he shall be placed in his former classification consistent with his seniority.  Such return shall not result in the lay-off or bumping of another employee holding greater seniority.  Such an employee may later return to the Bargaining Unit only under Article 12.02 (b).

2. 
The printed copy of the Collective Agreement did not reflect the amendment agreed

upon.  The correction was made at a Provincial Labour Management Committee meeting on August 14, 2002.

3. 
Item 4.18 of the Minutes of that meeting reads:

“4.18
Article 11.09 - clarify interpretation
The language in the new collective agreement is contradictory.

The following interpretation has been agreed to jointly:

The parties agree that with the amendments made to Article 11.09 in the collective agreement signed 1 May, 2002, The sentence which reads “If such an employee later returns to the Bargaining Unit, he shall be placed in his former classification consistent with his seniority” should have been deleted and is deemed deleted.”

4. 
In December, 2002 Linwood Lawrence was elected as the Union President.  As the

McElroy matter and a similar situation involving Carl Liston remained unresolved, Lawrence initiated discussions with Cecile Toner, the Director of Financial Administration for School District 14, seeking to have McElroy’s Bus Run No. 123 posted as vacant.  These discussions with management continued into January 2003.  

5. 
On January 13, 2003 the employer formalized McElroy’s status for the first time

since he was moved from bus driving to computer programming.  The employer’s letter to McElroy, which was not copied to the Union, reads:

“Dear Mr. McElroy:

It is my pleasure to inform you that you have been selected for a temporary secondment in the role of Logistical Consultant, Transportation, with School District 14.  This secondment is effective January 20, 2003 and will end June 20, 2003.

During this secondment, your daily schedule will be determined by the Transportation Manager, and you will be paid a salary of 1250.00 bi-weekly.  This letter also confirms approval of your leave of absence from your position as a School Bus Driver during this period of time.

I hope you find this temporary assignment challenging and fulfilling.”
A second letter of July 9, 2003 extends the secondment/leave of absence to July 9, 2004.  This information was communicated to the Union at a meeting between Toner and Lawrence which Lawrence dates as January 20, 2003.  At that time the Union President was advised by Toner that McElroy had been “seconded out of the bargaining unit and no further Union dues would be paid.”

Furthermore at this hearing Cecile Toner testified candidly:  If the funding for the continuation of the computer software program position of Consultant is available after July 9, 2004, McElroy’s secondment will be extended.

6. 
As a result the Union filed two grievances on January 21, 2003: the first claims that

McElroy was “promoted to work with the Auto Bus Program thereby creating a vacancy” which was not posted in accordance with Article 12.01 (a) - the grievance currently before the board; the second grievance claims that the Collective Agreement was violated by the employer’s failure to post the new position in the Auto Bus Program.  The parties agreed to hold this second grievance in abeyance pending the outcome in this matter.

THE POSITION OF THE PARTIES
THE UNION:

7. The Union submits that a true vacancy exists in the bargaining unit for Bus Run 123

as the work continues to be done by a casual - see Re Ontario Hydro and Canadian Union of Operating Engineers (1976), 12 LAC (2d) 143.  The vacancy was created by the transfer or promotion of McElroy to the Auto Bus Program as a Logistical Consultant, Transportation for a period greater than the forty days specified in Article 11.09 and consequently the vacancy must be posted under Article 12.01.

8. 
The Union agrees that the employer may grant a leave of absence but where the

employer grants a leave of absence to move the employee out of the bargaining unit and into another  responsibility with the employer for a period of greater than forty days, then the employer is really effecting a transfer within the meaning of Article 11.09 with the result that a vacancy occurs and the employee’s return to the bargaining unit is governed by Article 12.02 (b).  See CUPE 1252  Local 720 and Regional Health Authority Region 1, unreported, released June 16, 2003 (Arsenault),  Re Canadian Pacific Airlines Limited and International Association of Machinists, Canadian Airways Lodge 764 (1976), 13 LAC (2d) 232.

9. 
The Union argues further that Article 11.09 contains a latent ambiguity which arises

from the application of the wording of the Article to a number of fact situations. See Re Consolidated Bathurst, Bathurst Division of Canadian Paperworkers Union Local 120 (1985),

19 LAC (3d) 231; Brown & Beatty, Canadian Labour Arbitration paragraph 3:4401.  The operative element is the final sentence added to the current Collective Agreement which demonstrates, the Union says, that the parties turned their minds to the current issue and agreed that if transfers/ promotions greater than forty days do indeed result in a vacancy,  it must be posted and the employee’s return to the bargaining unit is constrained by Article 12.02 (b) which provides:

“12.02 (b)
Should there be no successful applicant from within the bargaining unit, the vacancy shall be filled within thirty (30) working days after the completion of the process in 12.02 (a), by someone outside the bargaining unit who will then be recognized as being a member of the bargaining unit.”
See Brown & Beatty, Canadian Labour Arbitration, paragraph 4:2100.

THE EMPLOYER
10. 
The employer submits that Article 11.09 has no application to the facts in this case

as McElroy was neither transferred nor promoted but rather placed on a leave of absence under Article 20.12 which reads:

“20.12
General Leave

The Employer may grant leave of absence with or without pay.”

The employer points out that Article 20.12 is unrestricted which, in the employer’s submission, allows the employer to place the employee on a leave of absence elsewhere within the employer’s organization.  The employer says that a leave of absence does not create a vacancy as that is a determination which must be made in the exercise of management rights.  - See Brown & Beatty, Canadian Labour Arbitration  para 5:2510, CUPE Local 908 and Queens North Health Complex, unreported, released January 11, 1993 (Bruce).

11. 
In the alternative, the employer argues that even if Article 11.09 does apply to the

circumstances before the board, then the Union is estopped by past practice from relying upon its application.  The past practice includes eight employees from 1993 through 2003 who enjoyed a variety of leaves of absence of varying lengths, some of which were spent discharging other responsibilities with this employer and some for interests outside their employment.  The employer points out that the Union did not grieve any of these matters and it is thereby estopped from relying upon the strict wording of Article 11.09 during the currency of the current Collective Agreement.  See NBGEU and Department of Natural Resources, unreported, released June 7, 1995 (Bruce).

12. 

In response to the estoppel argument the Union relied upon the following authorities:

Brown & Beatty Canadian Labour Arbitration (3rd) 

paragraphs 2:2200, 2211, 2213, 2221;

Re CUPE and Treasury Board, unreported,

released December 22, 1983 (Stanley);

Re Georgian College of Applied Arts and Technology

and OPSEAU (1997), 59 LAC (4th) 129;

CUPE Local 508 and The City of Fredericton, unreported,

released 1 August 2003, (Kuttner);

REASONS FOR DECISION
13. 
The initial issue to be canvassed is the nature of the “removal” of McElroy from

driving a bus to working with a computer software program which he has been doing for approximately five and one-half years.  His wage, since the letter of January 13, 2003, is slightly in excess of his earnings as a Bus Driver B.  Article 11.09 will only come into play if McElroy can be said to have been “transferred” or “promoted” from a Bus Driver to Logistical Consultant, Transportation.  The ordinary use of the word “transfer” means to remove a person or thing from one place to another.  Consequently moving McElroy from bus driving to computer operation must be said to be a transfer.  As Brown & Beatty, Canadian Labour Arbitration, note at paragraph 6-2100  ‘transfer’ embraces a demotion or promotion as well as a lateral move from one job to another vacant position ... a transfer may include a temporary or permanent assignment.”  Further the facts support a finding that McElroy has been promoted as it would appear that he now works in a managerial capacity giving direction, and, if nothing else enjoys an increase in wages.  He has then been both promoted and transferred.

14. 
The employer, however, argues that the means to achieve the “transfer or promotion”

is a leave of absence under Article 20.12 (supra).  As the provisions of that article are not limited in any way, the employer argues that it is free to move an employee from one responsibility to another on a temporary basis without running afoul of Article 11.09.

15. 
It is important to appreciate that the only provision in the Collective Agreement 

dealing with temporary assignments is found in Article 11.07 (a) which reads:

“11.07
Work Assignments of a Casual or Temporary Nature

(a) All work assignments of a casual or temporary nature which the Employer has determined will have an anticipated duration of a month or longer shall be offered to the senior laid off permanent employee and then to the permanent part-time employees in the district by order of seniority, provided such employees have indicated in writing their willingness to accept such work assignments and providing such employees have the minimum qualifications for the job.  Should such employees refuse the work assignment, it shall be offered to the senior casual employee who has the minimum qualifications for the job.”

The facts do not support the use of this Article and the employer does not suggest that it has any application here.

16. 
The question is whether the employer can use Article 20.12 to avoid the application

of Article 11.09.  It is true that the language of the leave of absence article is unrestricted and has been utilized by this employer in a variety of circumstances; however the Article was not created in a vacuum.  It must be read in the context of the entire Collective Agreement.  It is not open to the employer to “transfer” or “promote” an employee, as those terms are commonly understood in collective bargaining,  and then deny the consequence by labeling the transfer/promotion a “leave of absence.”  It may be that the employer could use Article 20.12 in this way to achieve a temporary posting with the Union’s consent, but there was no such agreement here.  The general language of Article 20.12 must yield to the specific terminology contained in Article 11.09.  - see CUPE 1252, Local 720 and Regional Health Authority, Region 1, unreported, released April 30, 2003, (Arsenault).  

17. 
As McElroy’s work as a Bus Driver has been done for the period of his transfer  by

a casual, there is then a vacancy which must be posted in accordance with Article 12.01 and  McElroy’s return to the bargaining unit is governed by Article 12.02 (b) unless the Union is prevented by the past practice of the parties from insisting upon the strict wording of Article 11.09.

18. 
The incidents of past practice involving leaves of absence are:

i) Eric Legasse left a maintenance position in 1993

 to start a painting and decorating business on a year’s 

leave of absence.  When his job was not posted for two years, the Union complained.  A temporary posting was followed by the posting of a permanent position.  The employee who served in the temporary position was awarded the permanent job.

ii) James Clark was a Bus Driver who was appointed

Acting Transportation Manager effective November 21, 1995

and subsequently Assistant Transportation Manager in which

position he continued - having obtained a leave of absence

from his Bus Driver job - until November 1998 when he

resigned the managerial position and returned to his Bus 

Driving responsibilities until his retirement in 1999.

iii) Allan Johnston obtained a one year leave of absence in

2000.  He then returned to his Bus Driving position.

iv) Derrell Kimball was granted a leave of absence in excess

of two years to establish a trucking business on 

September 27, 2000.  He has since returned to driving school 

buses.

v) Delorne Roach, a maintenance repair man, was 

seconded to the Acting Assistant Maintenance Manager

position in 2000 at an increase in wages for 13 months. 

He has returned to his original job in maintenance repair.

vi) Gary Doherty took a six month leave of absence from

driving bus to build up a personal tax business for the period

January 1, 2002 through June 30, 2002.  He has returned to the 

bargaining unit and his job was not posted in his absence.

vii) Lucie Bernard was granted a year’s leave of absence in

April of 2003 from bus driving to pursue education as a

practical nurse.  Her position has not been posted.

viii) Fred Keilty was seconded from his Custodian II position

to Assistant Facilities Manager with School District 14 from

October 21st to December 21, 2002.  The secondment was

subsequently extended to March 31, 2003 at a higher rate of

pay.  When Keilty became aware of the potential “violation”

of Article 11.09, he decided to return to his bargaining unit

position before the expiry of the forty day time limit.

19. 
The employer notes that the Union did not grieve any of these leaves of absence

and the return of the employees to the bargaining unit; consequently the Union is now estopped from doing so until the expiration, the employer argues, of the current Collective Agreement.  The seminal description of the doctrine of estoppel was set out by Lord Denning in Coombe and Coombe, [1951] 1 All E.R. 767 (CA):

“The principal, as I understand it, is that where one party has, by his words or conduct, made to the other a promise or assurance which was intended to affect the legal relations between them and to be acted on accordingly, then, once the other party has taken him at his word and acted on it, the one who gave the promise or assurance cannot afterwards be allowed to revert to the previous legal relations as if no such promise or assurance had been made by him, but he must accept their legal relations subject to the qualification which he himself has so introduced, even though it is not supported in point of law by any consideration, but only by his word.”

In this instance the employer submits that the Union, by its conduct in failing to grieve the employer’s leave of absence policy in these eight instances, has given the employer an assurance that it has no objection to the employer’s leave of absence practice, and as the employer has acted on this assurance in transferring McElroy to a computer consulting role from his job as a Bus Driver, the Union is not in a position to complain.  This argument has at least two difficulties: (i) there is no evidence to indicate that the Union was aware of the employer’s practice with respect to leaves of absence except in Kielty’s case which was resolved by Kielty returning to the bargaining unit within the 40 day period which was extended on consent - an example which supports the Union’s position, and (ii) each example cited by the employer (save Bernard) was initiated prior to the signing of the current collective agreement with its change to Article 11.09; the negotiations in 2002 and the resulting change to Article 11.09 would put an end to an implied understanding, if any, related to the employer’s leave of absence policy.  Consequently it cannot be said that there is clear and cogent evidence of a past practice which would support an estoppel.  See CUPE and New Brunswick, unreported, released 22 December 1983, (Stanley) at p. 20 et seq.

20.

In the result the grievance is allowed: the Bus Driving position for Bus Run 123 is

determined to be vacant which the employer must post in accordance with the provisions of the Collective Agreement.  McElroy’s return to the bargaining unit as a Bus Driver is constrained by Article 12.02 (b).  In accordance with the Union’s undertaking during argument, this Award will not

 take effect for a period of up to forty days following its release to enable McElroy to decide whether he wishes to return to the bargaining unit as a Bus Driver.

21. 
Jurisdiction is further retained for implementation purposes.

DATED at Fredericton this 4th day of June, 2004

_______________________________________

G.L. Bladon, Arbitrator



