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1.

The grievance of John Hooley, the Grievor, was referred to adjudication pursuant to the relevant provisions of the Collective Agreement. There were no preliminary objections raised either with respect to my appointment as Adjudicator or as to the adjudicability of the grievance. There were ten exhibits submitted in evidence at the adjudication hearing and these exhibits are listed in Appendix “A” to this Award. Those witnesses called to testify on behalf of the Union were John Hooley, the Grievor; David Perkins, a Regional Vice-President of CUPE, Local 1253; and, Richard MacMillan, the Secretary-Treasurer of CUPE, Local 1253. Those witnesses called to testify on behalf of the Employer were Cheryl Ellis, the Director of Human Resources for District 8, and Carl Carson, the Director of Human Resources for District 10.

GRIEVANCE

2.

The Grievor in his grievance alleges that the Employer has breached Articles 1.03, 3.01, 18 and 27 of the Collective Agreement as well as the New Brunswick Human Rights Act. The grievance (Exhibit 2) states that the Employer has not provided him with his proper vacation entitlement while he was absent from work on workers’ compensation, as a result of a work related injury, during the two vacation years covering the periods July 1, 2001 to June 30, 2002 and July 1, 2002 to June 30, 2003. During the presentation of evidence and argument the grievance was more specifically defined as the discriminatory conduct of the Employer in failing to allow the Grievor to bank more than the twenty vacation days provided for in Article 18.06.

RELEVANT PROVISIONS OF THE COLLECTIVE AGREEMENT

3.

The relevant provisions of the Collective Agreement are as follows:

“1.03
Future Legislation



Where any provision of this Agreement conflicts with the provisions of any public statute or regulation of the province, the provisions of the public statute or regulation shall prevail. In the event that any law passed by the Legislature of the Province, applying to employees covered by this Agreement, renders null and void any provisions of this Agreement, the remaining provisions of the Agreement shall remain in effect for the term of this Agreement, and the parties to this Agreement shall negotiate a mutually agreeable provision to be substituted for the provision so rendered null and void. In the event no agreement can be reached, the parties may submit the matter to Adjudication.

3.01
No Discrimination



The parties agree that there shall be no discrimination, interference, restriction or coercion exercised or practiced for any reason.

18.01
Length of Vacation – Employees Engaged for 12 Months



The vacation year will be from July 1 to June 30 of each year. All employees who are engaged for twelve months of the year, other than casual employees, shall receive, an annual vacation with pay in accordance with their years of employment as follows:


(a)
less than one calendar year shall be entitled to vacation with pay at his regular rate calculated on the basis of one and one-quarter (1¼) days per calendar month of continuous service completed to June 30 of any year;


(b)
one calendar year but less than eight calendar years shall be entitled to a vacation of three weeks with pay at his regular rate;


(c)
eight calendar years but less than twenty calendar years shall be entitled to a vacation of four weeks with pay at his regular rate;


(d)
twenty calendar years or more shall be entitled to a vacation of five weeks with pay at his regular rate.



For the purposes of this Article, a calendar year is twelve months from the employee’s date of hire, i.e. where an employee is hired September 1, 1990, he would be entitled as of September 1, 1992 to a vacation of four weeks with pay at his regular rate for that vacation year.



Where an employee’s employment is severed or he is laid off for a continuous period of eighteen (18) months or more, he shall lose any and all vacation entitlements.



Employees shall receive their full vacation entitlement, i.e,. 3 weeks, 4 weeks, 5 weeks, unless:


(a)
they do not work any time during the vacation year;


(b)
for periods of layoff;


(c)
on maternity leave;


(d)
approved leave of absence without pay over 15 calendar days;

in which cases shall reduce the full vacation entitlement on a prorated basis of 1/12 for each full calendar month of absence. For greater clarification, leaves of absence for Union business, excluding a leave of absence under 20.09(a), shall not reduce the full vacation entitlement.

18.06
Banking Vacation Credits



An employee entitled to three weeks vacation or more shall be entitled to bank up to a maximum of ten (10) working days annual vacation. The maximum number of days which an employee can accumulate in the vacation bank shall not exceed twenty (20) days. The banked vacation shall be taken within any of the following five (5) vacation years at the rate of pay prevailing when the vacation is taken.

27.01
(a)
For the period determined by the Workplace Health, Safety and Compensation Commission that an employee is unable to perform his or her normal duties because of work-related injury or illness the employee shall receive his or her regular pay from the Employer. The Employer obligation shall not be applicable once the employee is determined eligible for extended earnings loss status by the Workplace Health, Safety and Compensation Commission.



Where it is determined under the Workers’ Compensation Act that an employee cannot or is not entitled to return to his/her position or portion thereof the employee shall be laid off and any resulting vacancy shall be posted and filled in accordance with Article 12.01. The laid off employee shall retain the rights provided in 11.07 and 13.05.

27.02
No Charge Against Sick or Vacation Leave Credits



The absence of an employee who is receiving compensation benefits under the Workers’ Compensation Act shall not be charged against the employee’s sick leave credits or vacation credits.”

EVIDENCE

4.

There is very little, if any, dispute between the parties as to the facts giving rise to this grievance. The Grievor, who is employed as a Maintenance Repairworker II in the Maintenance Department, was injured at work on November 16, 1998. As a result of this injury he was off work for varying periods of time over the next four years. It is not disputed that he was absent on workers’ compensation for the two entire vacation years of July 1, 2000 to June 30, 2001 and July 1, 2001 to June 30, 2002. These were the only two vacation years during which the Grievor was receiving workers’ compensation for the entire vacation year.

5.

The vacation entitlements which the Grievor received while he was absent from work on workers’ compensation is set out in a letter to him from Cheryl Ellis the Director of Human Resources. This letter (Exhibit 6) states as follows:

“You recently made a request to my office concerning your vacation entitlement and how it was affected by your absence due to a work place injury, specifically during the period of June 2000 to April 28, 2003, when your claim was closed by WHSCC.

I must address this request in two parts. I will first speak what your vacation eligibility would be under the current collective agreement. At the time of your request you informed me that your vacation balance as of June 30, 2000 was 19.00 days. Based on your permanent date of hire, your vacation entitlement is 20.00 days per vacation year – which is July to June of each year.

Secondly, Article 18.06 of the collective agreement speaks to Banking of Vacation Credits, which stipulates that no employee may bank no more than 20 vacation days at any time. Based on these criteria I have prepared the following table, which I trust will explain how we have arrived at your vacation balance as of June 30, 2003.

	
	
	Balance
	Comments

	Opening Balance
	
	19.00
	For July 99 to June 00 Vacation period

	Entitlement: July 00 to

June 01
	20.00 days
	39.00
	

	Entitlement: July 01 to

June 02
	20.00 days
	40.00
	Reached maximum allowed under Article 18.06

of Collective Agreement

	Entitlement: July 02 to

April 03
	16.70 days

Used 6.00

days
	40.00
	Reached maximum allowed under Article 18.06

of Collective Agreement

	Entitlement: May 03 to

June 03
	3.30 days

Used 4.00

days
	40.00
	Reached maximum allowed under Article 18.06

of Collective Agreement


According to our records during the period of July and August 2003 you have used 23.00 days of vacation, which leaves you with a balance of 17.00 days.”

It should be noted that the balance of thirty-nine days shown for the vacation period July 00 to June 01 includes nineteen days in the vacation bank plus the Grievor’s current annual entitlement to twenty vacation days. The balance of forty days shown for the vacation period of July 01 to June 02 includes twenty days in the vacation bank plus the Grievor’s current annual entitlement to twenty vacation days. When the Grievor did not utilize any vacation days between July 00 and June 02 the Employer treated them as having been lost except for one day in 2000-01 which was added to the Grievor’s vacation bank. The maximum limit of twenty days in the vacation bank is established in Article 18.06 of the Collective Agreement. 

6.

Counsel for the Union claimed that there was evidence that the Employer allowed regular full-time employees to bank more than twenty vacation days. Witnesses for the Employer did not dispute that in very rare circumstances they might allow an employee to bank more than twenty days if they found it necessary to ask the particular employee to work during the time the employee would normally take his or her vacation. Reference was made to circumstances where, due to illness in a particular school or construction work during the summer months, an employee might have been asked to forego vacation. Reference was made to a seniority list (Exhibit 9) dated December 31, 2004 for School District 8 which indicated seven out of approximately 217 employees had more than twenty banked vacation days as of December 31, 2004. Reference was also made to a seniority list (Exhibit 10) for District 10 which showed six employees of approximately 165 with more than twenty banked/current vacation days. Cheryl Ellis, the Director of Human Resources for District 8, testified that it was not common for employees to bank more than twenty days of vacation and if it did happen a plan had to be agreed upon by which the employee would use the excess days within a certain time frame. She indicated that the days shown as “banked as of December 31, 2004” on the seniority list (Exhibit 9) for School District 8 includes both banked vacation and current vacation days.

7.

Carl Carson, the Director of Human Resources for District 10, testified that the computer program used to produce the seniority list did not have the ability to accumulate vacation days for employees and that, therefore, it was an unreliable document with respect to vacation days. He indicated that District 10 now runs a dual system with respect to the tracking of vacation days. The evidence of Cheryl Ellis and Carl Carson was that it would be extremely rare to have an employee exceed the twenty day limit for the vacation bank and that it would only happen with the Employer’s approval. In such cases, there would have to be a plan in place to utilize the excess days. The Employer’s evidence was that it was also very unusual to have any employee out on workers’ compensation for an entire vacation year.

ARGUMENT

Union Position

8.

Counsel for the Union noted that under the Collective Agreement employees continue to accrue or earn annual vacation benefits while on workers’ compensation. It was further noted that employees are reimbursed directly by the Employer while on workers’ compensation through the continuation of the employee’s pay. It was argued that Article 27.02 of the Collective Agreement, which states that days absent while on workers’ compensation are not to be charged against an employee’s sick leave credits or vacation credits should be interpreted so as to allow an employee on workers’ compensation to bank all unused vacation and over-ride Article 18.06 which limits the bank to twenty days. It was noted that the Employer’s practice has been inconsistent with respect to the ability of employees to bank more than twenty vacation days at any one time.

9.

As an alternative argument, counsel for the Union claimed that the Employer should be estopped from denying the Grievor the right to bank more than twenty vacation days given the evidence that the Employer had permitted certain regular employees to do so. Based on this practice, it was argued that the Grievor had assumed that he also would be able to accumulate in excess of twenty vacation days.

10.

Counsel for the Union also raised the issue of discrimination based on physical disability. He defined vacation as time which an employee has off with pay when he would otherwise be scheduled to work. He noted that employees on workers’ compensation cannot avail themselves of this time off due to their not being scheduled to work. He argued that it was illogical to think the parties would agree to a benefit that could not be used. It was suggested that the limit of twenty days in Article 18.06 should not be applicable to an employee on workers’ compensation as it is discriminatory. In support of his argument regarding discrimination, counsel for the Union referred to the following decisions: Re Pano Cap (Canada) Ltd. and U.F.C.W., Loc. 1977 (Renick) (1997), 67 L.A.C. (4th) 176 (Surdykowski); Re Riverdale Hospital Board of Governors and C.U.P.E., Loc. 79 (1993), 39 L.A.C. (4th) 63 (Stewart); and, Re Victorian Order of Nurses (Algoma Branch) and O.N.A. (1996), 56 L.A.C. (4th) 235 (Low).

Employer Position

11.

Counsel for the Employer argued that the Employer had not unlawfully discriminated against the Grievor. He referred to the New Brunswick Court of Queens Bench decision Bainbridge v. New Brunswick (Board of Management) [2004] N.B.J. No. 106 to illustrate the distinction between unlawful discrimination under the Human Rights Act and lawful discrimination or differential treatment unrelated to any of the discriminatory grounds established under the Human Rights Act. In particular, he drew attention to the comments of Adjudicator Yeoman in the case of Charlie Chiasson and Her Majesty in Right of the Province of New Brunswick which is quoted in paragraph 5 of the Bainbridge decision as follows:

“Article 3 which prohibits ‘discrimination’ was suggested as a relevant Article. Articles like this appear in most Collective Agreements. In my opinion, it is meaningless to say that there shall be no discrimination. Every act in life involves discrimination. What those clauses really mean is that there shall be no improper discrimination, presumably on the terms set out in the Human Rights Act . . . .”

12.

Counsel for the Employer commenced his argument by noting that, in retrospect, Article 18.06 should not have become an issue in the present case because the Employer made an error in allowing the Grievor to earn vacation credits under Article 18.01 during the two vacation years when the Grievor did not work any days. Reference was made to the concluding paragraph of Article 18.01 which state as follows:

“Employees shall receive their full vacation entitlement, i.e,. 3 weeks, 4 weeks, 5 weeks, unless:


(a)
they do not work any time during the vacation year;


(b)
for periods of layoff;


(c)
on maternity leave;


(d)
approved leave of absence without pay over 15 calendar days;

in which cases shall reduce the full vacation entitlement on a prorated basis of 1/12 for each full calendar month of absence. For greater clarification, leaves of absence for Union business, excluding a leave of absence under 20.09(a), shall not reduce the full vacation entitlement.”

Counsel for the Employer argued that given the Grievor had not worked at any time during the two vacation years in question he did not receive [pursuant to item (a) in the portion of Article 18.01 quoted above] any vacation entitlement during those years and, therefore, the banking of vacation days should not have become an issue under Article 18.06. In support of his position with respect to the interpretation of Article 18.01 counsel for the Employer referred to the following two decisions: Re David Thompson Health Region and U.N.A., Loc. 2 (1998), 76 L.A.C. (4th) 357 (Ponak); and, Toronto District School Board v. Canadian Union of Public Employees, Local 4400 (Vacation Pay Grievance) [2004] O.L.A.A. No. 677 (Knopf).

13.

With respect to the evidence regarding the banking of vacation days, counsel for the Employer noted that the clear practice is that employees in the bargaining unit almost universally use all of their annual vacation days by June 30 of the relevant vacation year. It was argued that the only example of an employee who had been allowed to have more than the maximum of twenty vacation days in his bank was David Johnson in District 10 (Exhibit 10). It was claimed that the situation involving this employee, however, did not constitute a representation that was grounds for an estoppel.

14.

With respect to discrimination, it was argued that counsel for the Union was using the wrong comparator group in comparing those on workers’ compensation (who are not working) with those actively employed. It was argued that the comparator group, in fact, should have been those employees who were not working. It was noted, for instance, that under Article 18.01, those on maternity leave stop accruing vacation immediately. It was argued that those on workers’ compensation are in a superior position to them. In support of his arguments with respect to discrimination, counsel for the Employer referred to the following cases: Re Soldiers Memorial Hospital and O.N.A. (1996), 58 L.A.C. (4th) 72 (Mitchnick); Ontario Nurses’ Association v. Orillia Soldiers Hospital et al. (1999), 42 O.R. (3d) 962 (Ont.C.A.); Re Messier-Dowty Inc. and I.A.M., Loc. 905 (Kingston) (1999), 80 L.A.C. (4th) 87 (Knopf); and, Re Waterloo Furniture Components and U.S.W.A., Loc. 7155 (Atrooshi) (2000), 88 L.A.C. (4th) 75 (Baum).

DECISION

15.

This case involves an employee injured on the job who was subsequently placed on workers’ compensation pending his recovery and return to work. The issues to be determined in the present case are:

(1)
whether employees absent on workers’ compensation are entitled to vacation credits;

(2)
if the answer to (1) is “yes”, whether employees absent on workers’ compensation are subject to the twenty day limit on the vacation bank referred to in Article 18.06. There are four sub-issues involved in this question:

(i)

whether Article 27 exempts those on workers’ compensation from the application of Article 18.06;

(ii)

whether the Employer is estopped from insisting on the strict application of Article 18.06;

(iii)
whether the provisions of the Collective Agreement relevant to the determination of the issues discriminate against the Grievor on the basis of physical disability;

(iv)
whether the Employer in administering the Collective Agreement has discriminated against the Grievor on the basis of physical disability.

The parties made no reference to any legislative rights under the workers’ compensation legislation that impact this decision. It is a matter of interpreting the provisions of the Collective Agreement to determine the benefits provided. Included in this determination are the supplementary issues of whether the provisions of the Collective Agreement discriminate against the Grievor based on his physical disability, or the Employer in administering these provisions has discriminated against the Grievor based on his physical disability.

Is an employee on workers’ compensation entitled to vacation credits?

16.

An employee’s entitlement to vacation is established under Article 18 of the Collective Agreement. Article 18.01 states that “employees engaged for twelve months of the year” receive annual vacation based on their continuous years of service. The annual vacation entitlement increases with years of service. Article 18.01 goes on to state conditions under which employees will not receive their full vacation entitlement. It notes, for instance, that employees on layoff or maternity leave, both of which are on a “without pay” basis, cannot receive their full vacation entitlement but will have their vacation entitlement prorated on the basis of one-twelfth of their full vacation entitlement deleted for each calendar month of absence. Employees who are on an approved leave of absence “without pay” over fifteen calendar days likewise will have their vacation entitlement prorated for absences.

17.

Finally, Article 18.01 states that employees who do not work at any time during the vacation year are also subject to having their vacation entitlement prorated. Counsel for the Employer suggested that because the Grievor was not at work while on workers’ compensation during the two vacation years in question he was not entitled to any vacation benefits during those two years. Article 18.01 sets out an example for “clarification” purposes. This example relates to a leave of absence for Union business under Article 20.09 of the Collective Agreement. Under paragraph (a) of 20.09 an employee can be granted a leave of absence “without pay” for a period of up to one year and may subsequently apply for additional leave the subsequent year. Article 18.01 states that leave under paragraph (a) of Article 20.09 will reduce the employee’s vacation entitlement on a prorata basis. Article 18.01 goes on to clarify, however, that leaves of absence “with pay” for Union business, which fall under paragraph (b) of Article 20.09, will not reduce the employee’s vacation entitlement. This implies that, although an employee on leave with pay is not at work, it was intended such an employee should continue to receive his or her annual vacation entitlement while absent.

18.

Under Article 27 of the Collective Agreement, employees on workers’ compensation, such as the Grievor, receive “regular pay from the Employer”. Although the Grievor did not work during the two vacation years in question, he did receive pay as if he were working. Article 27 also states that an employee’s absence on workers’ compensation cannot be charged against the employee’s sick leave or vacation credits. Although standing on its own this provision of Article 27 cannot be seen as clearly stating such employees earn vacation credits, it does lend support to the fact that the parties considered that employees on workers’ compensation would have vacation credits and that they were not to be used to provide compensation for absences due to the workplace injury. If these employees were not to earn vacation credits while receiving regular pay, one would expect that the parties would have clearly said so. 

19.

The Grievor’s situation should be seen as comparable to an employee on leave of absence with pay. There appears to be no dispute that an employee on a leave of absence with pay for 364 days would receive their full vacation entitlement. To conclude that an employee on a leave of absence with pay for 366 days would not receive any vacation entitlement would be illogical and inconsistent with the prorata formula which has been applied to absences without pay.

20.

Further, the evidence is that the Employer had, in fact, granted the Grievor his annual vacation entitlement during the years in question. Admittedly, the evidence indicated that there are few employees absent on workers’ compensation for periods of greater than one year and those administering the relevant provisions may not have been familiar with the parties’ intention with respect to such a situation. It does suggest, however, that there was no clearly defined understanding with respect to this provision and that those administering the provision saw it as reasonable that an employee absent with pay on workers’ compensation for the entire year was entitled to his full annual vacation entitlement. 

21.

It is concluded that the reference in Article 18.01 to employees not working during the vacation year is simply confirming that when employees are away from work “without pay” for the entire year the effect of prorating their absence will mean they do not receive any vacation entitlement. As the Grievor is receiving “regular pay” the clear inference is that he is to be treated as if he is at work for purposes of vacation credits. It is concluded that the Grievor in the present case was entitled to vacation during the two years in question.

Do the limits in Article 18.06 with respect to the

banking of vacation credits apply to

employees absent on workers’ compensation?

 22.

The issue at the centre of this grievance at the time of filing was whether the Grievor was subject to the limitation on the banking of annual vacation credits not utilized while on workers’ compensation. Article 18.06 provides that employees are entitled to bank up to a maximum of ten working days of annual vacation and that the maximum number of days that an employee can accumulate in the vacation bank is not to exceed twenty days. 

(i)  Whether Article 27 exempts those on workers’

 compensation from the application of Article 18.06.

23.

Counsel for the Union argued that Article 27 of the Collective Agreement exempts those absent from work while on workers’ compensation from the limits on the banking of vacation credits set out in Article 18.06. 

24.

Article 27 addresses the rights of employees on workers’ compensation as follows: 

(i)
such employees will receive their regular pay while temporarily disabled and unable to work;

(ii)
if it is determined at any point that an employee on workers’ compensation cannot or is not entitled to return to his position, the employee shall be laid off and any resulting vacancy shall be posted;

(iii)
while an employee is absent and receiving compensation benefits under the Workers’ Compensation Act, the days absent shall not be charged against the employee’s sick leave credits or vacation credits.

As noted earlier, the fact that employees absent on workers’ compensation are to receive their regular pay indicates that they are to be treated with respect to benefits in the same manner as those employees actively at work unless otherwise specified. The requirement that an employee’s absence on workers’ compensation cannot be charged against that employee’s sick leave credits or vacation credits appears to be a further recognition that the employee is to be treated, at least with respect to these benefits, as if he is at work. Counsel for the Union argued that because days absent while on workers’ compensation cannot be charged against an employee’s vacation credits, it follows that the vacation bank limits should not be applicable to those employees absent on workers’ compensation. His reasoning was that such employees are not able to utilize their vacation and that it would be illogical for the parties to have intended to limit the banking of vacation credits. 

25.

From the evidence, however, it appears that there are at least two situations in which employees absent on worker’s compensation will be able to utilize annual vacation. Firstly, if the employee is not absent on workers’ compensation for the entire vacation year, the employee will be able to utilize vacation upon his or her return to the workplace. It appeared from the evidence that this was quite a common occurrence. Secondly, the evidence of Cheryl Ellis was that occasionally an employee on workers’ compensation may utilize vacation credits in order to be temporarily relieved from what otherwise would be the employee’s obligations while on workers’ compensation, such as attendance at training or assessment sessions. It does not necessarily follow, therefore, that allowing employees to earn annual vacation while on workers’ compensation becomes meaningless if time away while on workers’ compensation cannot be charged against vacation credits. The wording of Article 27 does not support a finding of a latent ambiguity in Article 18.06 which would exempt employees absent on workers’ compensation from its application.

(ii)  Whether the Employer is estopped from

insisting on the strict application of Article 18.06.

26.

As an alternative argument, counsel for the Union claimed that the Employer should be estopped from insisting on the strict application of Article 18.06, given the Employer’s representations that employees would be allowed to accumulate more than twenty days in their vacation bank. There was, however, very limited evidence presented with respect to any such representations. There was no suggestion that any individual in authority with the Employer had made any verbal or written comments to the effect that any employee could choose to bank more than twenty vacation days. The Union did refer to the seniority records (Exhibits 9 and 10) for Districts 8 and 10 which also contained references to vacation entitlements and banked days. These records did indicate that a limited number of employees had more than twenty banked vacation days. Carl Carson and Cheryl Ellis both testified, however, that these records were not accurate with respect to banked vacation. Carl Carson referred to the computer program not having the ability to accumulate vacation for employees and that the Employer, in fact, runs a separate program for this.

27.

There was a suggestion by the Employer’s witnesses that some of the situations where employees were shown as having more than twenty banked days might be due to an employee transferring in from another bargaining unit or an employee being unable to take vacation in a particular year due to unexpected circumstances such as a requirement that an employee remain at work to facilitate a construction project as requested by the Employer. Reference was also made to one situation of an employee (Johnson) who became sick during his scheduled vacation and was allowed to bank his vacation. Cheryl Ellis and Carl Carson both stated that in situations where an employee is allowed to bank more than twenty days that a program must be put in place at the time to utilize the excess days.

28.

The evidence with respect to the banking of vacation does not support a conclusion of any representation that all employees would be allowed to bank more than twenty days at their discretion. I accept the evidence of the Employer’s witnesses that the data relating to vacation on the seniority sheets is unreliable. Even if one accepts the data as shown it does not support an established practice that could be relied upon as a general representation to other employees. There were a very limited number of employees shown as banking more than twenty days and, as noted earlier, the situation regarding those known to the Employer’s witnesses did not constitute a representation that supported an estoppel argument. The Union did not present any witnesses to testify as to the situation of employees shown with more than twenty days of banked vacation apart from Richard MacMillan, who is a Union officer on leave with pay. He did not refer to any representation by an Employer’s official that employees on leave with pay would, at their discretion, be allowed to bank more than twenty days of vacation. There is, therefore, no basis for an estoppel argument.

(iii)  Whether the provisions of the Collective Agreement

discriminate against the Grievor.

29.

Article 3.01 of the Collective Agreement states that there shall be no discrimination in the workplace. It is well accepted arbitral jurisprudence that this type of provision in a collective agreement is referring to discrimination based upon the grounds set out in the New Brunswick Human Rights Act (see Bainbridge, supra). Section 3 of the Human Rights Act, amongst other things, states that no employer or union shall discriminate against any person in respect of employment or any term or condition of employment because of physical disability. The Employer has not disputed that the Grievor, having been placed on workers’ compensation, was physically disabled.

30.

It is clear from a review of the chart set out in the letter (Exhibit 6) to the Grievor from Cheryl Ellis, which is quoted earlier in this Award, that during the two vacation years in question (July 2000 to June 2001 and July 2001 to June 2002) the Grievor lost thirty-nine vacation days as a result of not being able to use them or bank them. The facts become somewhat more complicated if one considers the nineteen days which the Grievor was allowed to carry over into his bank from the vacation year July 1999 to June 2000. The Employer claims it was a mistake to allow him to bank more than the ten day limit per year referred to in Article 18.06. In any event, he did not use any of the nineteen days before he had additional vacation entitlement which he was unable to bank because of the twenty day limit.

31.

The Union has argued that the discrimination flows from:

(1)
Article 18.06 of the Collective Agreement not accommodating the Grievor who, unlike able-bodied employees, could not utilize vacation credits due to his being on workers’ compensation for the entire vacation year.

(2)
The Employer allowing other employees, who were not disabled, to bank more than twenty days.

32.

The Collective Agreement requires that employees utilize their vacation entitlements annually or lose them. There are obvious reasons why the parties agreed to these provisions in the Collective Agreement. Long periods of time without vacation are seen as detrimental to the health and work performance of the employee. Vacation entitlements are not intended to provide large cash payouts at time of retirement but rather an opportunity for relaxation and rejuvenation during the work year. This would appear to be the reason the parties agreed in the Collective Agreement to limit the right of employees to carry forward unused vacation credits to future years. Pursuant to the Collective Agreement, if vacation is not used annually, as it is acquired, it will be lost, apart from the limited ability employees have to bank a maximum of ten vacation days per year to a total of twenty. The parties have freely negotiated this benefit and there has been no suggestion of any intent to discriminate against those who are physically handicapped in agreeing to these terms respecting vacation entitlement. Given the rationale for vacation, it cannot be seen that the parties, having opted to provide the same vacation entitlement provisions to employees on workers’ compensation, directly discriminated against them.

33.

Although there is no direct discrimination flowing from Article 18.06, one must consider whether there is adverse discrimination (sometimes referred to as indirect or constructive discrimination) resulting from the Grievor being unable to utilize his vacation credits due to his being temporarily disabled. As noted earlier, there is evidence that some employees on workers’ compensation are able to use their vacation entitlements to provide relief from obligations they must meet while on workers’ compensation. The evidence of the parties did not explore whether all employees on workers’ compensation may, in fact, be able to utilize vacation in this manner when they are absent on workers’ compensation for lengthy periods of time. It is not the time, of course, when most employees would want to utilize their vacation as a matter of choice but the vacation provisions do not guarantee an employee will be able to maximize the vacation entitlement in terms of personal situations when it is used, apart from being able to opt to substitute sick leave for vacation leave when ill.

34.

Article 27.02 states that the absence of an employee on workers’ compensation will not be charged against the employee’s sick leave or vacation leave credits. The intent of this provision would appear to be to prevent the Employer from using these credits as a means of providing the “regular pay” it is required to maintain under Article 27.01(a). Article 27.02 would not appear to be saying that, if an employee wants to be relieved of obligations on particular days while on workers’ compensation, the employee does not need to use vacation credits. It may be argued, therefore, that employees on workers’ compensation have the option of utilizing vacation credits and, if they choose not to do so, they cannot be seen to be discriminated against as a result of losing them. Finally, it is not disputed that employees who are absent on workers’ compensation for less than a full vacation year are able to utilize their annual vacation credits on their return to employment. The evidence indicated that nearly all employees absent on workers’ compensation are away from the workplace for relatively short periods of time. It is concluded that the facts presented in evidence do not indicate that employees on workers’ compensation are generally unable to utilize their annual vacation credits any more so than able-bodied employees who may be absent from work due to illness or other reasons from time to time.

35.

Counsel for the Employer argued that the Union was using the wrong comparator group when claiming that the provisions of the Collective Agreement are discriminatory. It was argued that the appropriate comparator group should be those employees who, like the Grievor, are not working rather than those who are working. Counsel for the Employer made reference to Article 18.01 of the Collective Agreement which prevents those on maternity leave or leave of absence without pay from even earning vacation entitlements which means there is no issue of their being allowed to bank more than twenty vacation days. Similarly, those on layoff are not entitled to earn vacation entitlement. With respect to these individuals it would appear that the Grievor has been treated as well, if not better, in the sense that the Grievor at least was able to earn vacation entitlement during the vacation year while away from work and, like other active employees, able to bank up to ten vacation days annually. The Employer’s position appears to follow the conclusions reached by the Human Rights Commission in regards to the complaint of John Allen Smith (Exhibits 7 and 8) who claimed to have been discriminated against as the result of not being able to accrue vacation and sick benefits after being on workers’ compensation for more than one year. In that decision, the Commission compared the complainant’s situation (workers’ compensation) to that of other employees of the same employer who are out on unpaid leave and no longer able to accrue vacation and sick benefits. The finding in that case was that there was no discrimination.

36.

The present case is somewhat more complex than the John Allen Smith case in that the parties in the Collective Agreement have treated those absent on workers’ compensation as if they were actively employed. They receive regular pay, are not to have sick leave credits and vacation leave credits deducted while on workers’ compensation and are entitled to earn vacation credits. Having assigned them the benefits characteristic of an active employee, the Union argued that they should not be discriminated against in the manner in which these vacation benefits are provided. The Union claims that there is adverse discrimination because the Grievor, being unable to utilize annual vacation as readily as an able-bodied employee, is disadvantaged by the twenty day cap with respect to the banking of unused vacation. Apart from whether those on workers’ compensation are less able to utilize vacation credits, the reason for the cap cannot be said to be discriminatory because it is related to the purpose of vacation and not included for any reasons related to discrimination on the basis of physical disability. Vacation is intended as current relief for employees from demands of the workplace. If it cannot be used to address current workplace fatigue, the parties have agreed it will be lost. The vacation bank allows employees to carry forward a portion of their annual vacation to another vacation year but the reason for limiting the carry forward is related strictly to the intrinsic nature and purpose of vacation. For these reasons it cannot be viewed as discriminating against those who are physically disabled. The fact the Grievor is being treated as if he was able-bodied and actively at work with respect to his entitlement to vacation credits, he must accept the restrictions that attend this category of employees.

37.

Alternatively, the Grievor may claim he is being discriminated against with respect to other employees who are absent from work for other reasons. There was no suggestion of any discrimination with respect to that comparator group. One cannot ignore the factual background that guides the negotiations leading to an agreement on terms and conditions of employment. It is that background which adds meaning and intent to these terms and conditions. One must consider the balance that is achieved in the collective agreement with respect to benefits generally in assessing allegations of discrimination with respect to individual benefits. Placed in that context and based on the evidence, it is concluded the Grievor must be seen as better treated than any other group of employees not able to work.

38.

It is concluded that it is not discriminatory for the parties to have agreed that the vacation bank limit is to be applicable to employees on workers’ compensation. This limit is applicable to all employees and endorses the generally accepted purpose of vacation which is to provide current relief from work as opposed to a long term benefit. The twenty day vacation limit applies to all employees regardless of whether disabled or not. It cannot be seen as discriminatory in nature, particularly given the fact that employees on workers’ compensation, whether they take their vacation days or not, receive full pay for the time they are absent on workers’ compensation during the vacation year.

(iv)  Whether the Employer in administering

the Collective Agreement has discriminated

against the Grievor.

39.

Having determined that it is not discriminatory to subject employees on workers’ compensation to the twenty day vacation bank limit, it remains to determine whether the Employer in the administration of this provision of the Collective Agreement may have discriminated against the Grievor on the basis of his physical disability. There was reference in evidence to the Employer in exceptional cases allowing active employees to bank more than twenty vacation days. In one situation, the Employer requested an employee not to utilize his annual vacation so the employee could be available for unexpected and urgent work. This is not a situation which would lead to any conclusion that the Employer was discriminating against employees on workers’ compensation. It is not a waiver of the twenty day limit for all active employees but only that one whom the Employer needed to work at a time when that employee was scheduled for vacation and could insist on taking his vacation. That employee provided services over and above those required under the Collective Agreement and in return for this was allowed to carry forward vacation in excess of the twenty days. The Grievor was not in a similar situation and was treated the same as other active employees. The comparison, therefore, does not lead one to conclude that the Grievor, who is entitled to be treated as an active employee with respect to vacation entitlement, has been discriminated against either directly or indirectly.

40.

There was also passing reference in evidence to a situation where an employee was allowed to carry over vacation entitlement due to his having utilized sick leave during his scheduled vacation. In such a situation the employee could be seen as on a leave of absence (sick leave) with pay much as the Grievor could be seen to be on a leave of absence with pay. The Collective Agreement in Article 18.10 states that an employee who is ill while on annual vacation may use sick leave credits rather than lose any portion of vacation. This is a negotiated benefit and it can be argued would allow such an employee to carry over his annual vacation to the next vacation year if it was not possible to take his vacation during the time remaining following his return from sick leave. It was noted by the Employer’s witnesses that employees in such exceptional situations have to agree to utilize the vacation relatively soon. I accept that this is what occurred in that situation and it is concluded that a similar circumstance did not exist in the Grievor’s situation. Under Article 27.02 neither sick leave nor vacation leave credits can be charged against an employee who is receiving workers’ compensation benefits and in this regard the Grievor is in a more favourable situation.

41.

It was noted in reviewing the facts earlier in this Award, that the Grievor was allowed, during the year that he was injured, to put nineteen days in his vacation bank. This may be seen as a similar type of reasonable accommodation as occurred with the employee who became sick while on vacation. This limited accommodation may be seen as implicit in the vacation usage provisions of the Collective Agreement. The Grievor’s situation is not as clear a case as the one involving sick leave and to which Article 18.10 is applicable. Any accommodation must be subject to the requirement that the employee be able to utilize the vacation in the very near future. It cannot be seen as allowing the Grievor to accumulate vacation days on a longer term basis such as is permitted by Article 18.06. The Grievor having been absent for more than two entire vacation years, it cannot be seen that the underlying purpose of vacation leave in the Collective Agreement would be served by allowing him to carry forward unused vacation days beyond those he was able to put in his vacation bank. The Employer, therefore, has not discriminated against the Grievor in the administration of the Collective Agreement.

CONCLUSION

42.

It is concluded that the Grievor has received his proper vacation entitlement. For all of the above reasons the grievance is dismissed.



DATED this 31st day of March 2005.

                                                                   

Brian D. Bruce, Q.C.

Adjudicator

APPENDIX “A”

List of Exhibits Submitted at Adjudication Hearing

on February 22 and 23, 2005

1
Collective Agreement between Board of Management and Canadian Union of Public Employees, Local 1253 (Expiry Date: March 31, 2005)

2
Grievance Form of John Hooley dated December 2, 2003

3
Letter dated January 20, 2004 to Mark Pottle (CUPE) from Cheryl Ellis denying grievance at Step 1

4
Letter dated February 3, 2004 to Brien Watson (CUPE) from Susan Tipper denying grievance at Step 2

5
WHSCC Appeals Tribunal decision dated November 30, 2001 and covering letters

6
Letter dated November 28, 2003 to John Hooley from Cheryl Ellis setting out vacation entitlement

7
New Brunswick Human Rights Complaint Form of John Allen Smith dated February 9, 2004

8
Letter dated January 31, 2005 to Minister, Office of Human Resources from Susan Butterfield, Human Rights Commission finding complaint of John Allen Smith to be without merit

