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A W A R D

1. The issue in this adjudication is whether the mileage expense incurred by a school bus driver to take the mandatory medical (stress) test and the written driving test is recoverable from the employer as a “related expense” pursuant to Article 21.09 of the collective agreement.  Article 21.09 reads as follows:

“Driving and Medical Test

The School District agrees to reimburse out-of-pocket expenses of employees required to pass a compulsory driving test and/or medical test.  This reimbursement shall include the fee for such tests and the related expenses incurred.  Bus Drivers shall be allowed the use of a School Bus for renewal of a Driver’s License upon reasonable notice and at a time when the buses can reasonably be expected to be available.  For greater clarification Bus Drivers shall not be reimbursed for fees charged for initial or renewed drivers licence.”

2. The grievor has been a full time school bus driver since 1994.  In October 2004 Ms. King submitted, for the first time, a claim for the mileage expense incurred in the use of her personal vehicle to travel to and from Fredericton from her home in Green Hill Lake, New Brunswick to have the medical test required by section 10 (4) of Regulation 2001 – 51 under the Education Act and to take the written driving test for the renewal of her school bus driver’s license.  These examinations are required to be completed every two years.

3. The employer rejected the grievor’s expense claim.  Its position which gives rise to the issue in this matter is set out in its response to the grievance:

“Article 21.09 has not been violated, as the article states “This reimbursement shall include the fee for such tests and the related expenses incurred.”  Mileage allowance is not an expense related to the passing of a medical test, but is paid when employees are requested by the Employer to use their own motor vehicles for traveling in the performance of their regular duties, as per article 21.04.  Since passing a medical test is not part of “regular duties,” and the Employer did not request that you use your own vehicle to perform regular duties, the provision for mileage allowance does not apply.”

THE POSITION OF THE PARTIES


The Union

4. The union submits that the language of article 21.09 is clear and unambiguous.  As the tests taken by the school bus driver are required for the operation of the school bus and as the costs of those tests are paid by the employer, then the employer is bound by the wording of article 21.09 to pay the related expenses incurred by the employee in the taking of the tests.  Furthermore, the union says the employer has paid the expenses in the past.

5. The union relies upon the following authorities: 

Re Canadian Safeway Limited and UFCW, Local 2000 2001 103 LAC (4th) 1;

Re Simon Region Health Region and BCNU (2002), 107 LAC (4th) 332;

Re Simon Region Health Region and BCNU (2000), 94 LAC (4th) 115;

Brown and Beatty, Canadian Labour Arbitration (3rd) para: 4:2000;

Re HSABC and CEP Local 465 (Gas Card Policy) (2001), 99 LAC (4th) 337;

Re Belleville Police Services Board and Belleville Police Association (2000), LAC (4th) 99;

Red Cross Society v United Steelworkers of America [1991] NBJ #314 (NBCA);

Re Burrard Yarrows Corporation and Brotherhood of Carpenters and Joiners of America, Marine and Shipbuilders, Local 506, and Sheet Metal Workers Association, Local 220 (1982), 7 LAC (3d) 370;

Re CUPE Local 2745 and Department of Education unreported, released November 25, 2005;

Re Toronto Transit Commission and Amalgamated Transit Union, Local 113 (1985), 21 LAC (3d) 346;

Re Humber College of Applied Science and Technology and OPSEU (1999), 80 LAC (4th) 108.


The Employer

6. The employer argues that article 21.09 does not contain a clear intention to confer a financial benefit.

7. It contrasts the language of Article 21.09 with other articles such as Article 15.04 (Meals), Article 20.05 (No loss in pay when required to write examinations), Article 21.04 (Mileage allowance), Article 26.09 (No loss in pay for attendance at Labour Management Meetings) and Article 28.03 (No loss in pay for time spent “attending meetings of the Health and Safety Committee”.  Those articles make specific provisions for the payment of expenses which, the employer submits, is lacking from Article 21.09 and this in turn, leads to a finding of ambiguity.  The resolution of the ambiguity lies in the employer’s past practice which, it is suggested, supports the employer’s interpretation. 

8. And finally the employer submits the decision of Adjudicator Michel Doucet in Re CUPE Local 1253 (St. Amand and Poitras) and Department of Education (School District #3), unreported.   The Doucet decision addresses the identical issue before this Board and litigated by these same parties.  It thereby constitutes res judicata.  As a result the union is barred from re-litigating the same issue. On this point the union argues firstly that the issue in dispute is not the same and secondly, if it is, then the earlier decision of Arbitrator Doucet is “clearly wrong”.  See Re Pharma Plus Drugmarts Ltd. (1991) 20 LAC (4th) 251:

“Many of the cases involving res judicata do involve the same parties, the same collective agreement and the same issue.  Where these occur, many arbitrators refuse to hear a second case …  Essentially these arbitrators feel that if the same parties try to reopen an earlier grievance by trying to bring a subsequent one to argue the same issue based upon the same parts of the collective agreement, on new facts but facts which are essentially the same as those resolved in the previous grievance, they should not be allowed to do so …” 

9. The employer relies upon the following authorities:

Re  Ault Dairies (1986), 24 LAC (3rd) 42;

Re Coast Hotels Limited and Hotel, Restaurant and Culinary Employees and Bartenders Union, Local 40 (1995), 50 LAC (4th) 1;

Re CUPE Local 1253 (Noreen Trail) and Board of Management unreported, released May 19,2006;

Re Canada Post Corporation and CUPW (Schlosser) (1993), 39 LAC (4th) 6;

Re Children’s Aid Society of Cape Breton and CUPE Local 3010 (1992), 25 LAC (4th) 83. 

ANALYSIS

10. The arbitrator’s responsibility when faced with competing interpretations of a collective agreement is to look initially at the language of the impugned article as the parties are presumed to have intended what they have said.  Brown & Beatty, supra, at para. 4:2000.  Article 21.09 provides that the employer will reimburse out of pocket expenses of employees “required to pass a compulsory driving test and/or medical test.”  The following sentence then reads:

“This reimbursement shall include the fee for such tests and the related expenses incurred.”

Based on the language the parties have employed, it is apparent the employer is obligated to pay out of pockets expenses incurred by the employee in relation to the driving and medical tests.  The difficulty lies in determining which expenses are so related.  Hence the ambiguity which arises in the application of the article to the particular facts; i.e., “…where the language is equivocal, or if unequivocal but its application to the facts is uncertain or difficult a latent ambiguity is said to be present.  The term “latent ambiguity” seems now to be applied generally to all cases of doubtful meaning or application” – see Brown & Beatty at para. 3:4401 – “Ambiguity” in the terms of the agreement.

11. The resolution of the ambiguity is frequently resolved by extrinsic evidence often in the nature of past practice because the conduct of the parties limited to one interpretation of the agreement is strongly indicative of the parties’ intention.

12. The employer’s evidence of past practice in this case is from the witness Daigle.  As a Human Resources advisor to the Department of Education, she surveyed 14 school districts in 2005.  She learned that “mileage was not paid to employees for medical and driving tests other than by mistake or with the exception of 3 districts – one of which was St. Stephen”.   In 2006 she did a similar survey with the addition of a query on the expense in relation to the written test.  She said the results indicated that no district paid this expense.  And further the employer gave the example of the Brewer matter where the same issue was raised in a grievance dated July 7, 2004, rejected by the employer and not referred to arbitration by the union.  As a result the employer argues the union impliedly acquiesced in the employer’s interpretation.

13. The union’s evidence of past practice comes from Richard MacMillan whose serves as the Secretary-Treasurer of the New Brunswick Council of School District Unions of which there are 30 in the Province.  He has been on the union’s bargaining team since 1980.  He spoke of the practice in District 10 (St. Stephen) where he said a school bus driver (Tozer) claimed both meals and mileage for his attendance at a medical examination.  On October 6, 2004 the Director of Finance and Administration for District 10 issued a memorandum.  Its first sentence reads:

“Please be advised that the practice of paying mileage costs associated with Article 21.09 will cease as of December 31, 2004.”

The union was quick to respond on October 12, 2004:

“For the record, I will be advising the locals in your School District that Article 21.09  … is a negotiated entitlement and if the employer wants to deviate from the application of Article 21.09, then the union will be submitting grievances.”  

The employer’s answer on October 13, 2004 reads in part:

“I have given notice to the three sub-locals in School District 10 that the past practice of paying some bus drivers for mileage under this article will cease as of December 31, 2004.  I completely understand that the Union disagrees with our interpretation of the meaning of “out of pocket” and “related” expenses required to pass a compulsory driving or medical test”.
MacMillan said that Tozer’s claim was paid and consequently no grievance was filed.  

14.
The grievance at issue here was filed on October 20, 2004.  In order for an adjudicator to confidently rely on past practice as evidence of a common understanding as to the meaning of a provision in the collective agreement there should be: 

1. No clear preponderance in favour of one meaning, stemming from the words or 
structure of the agreement as seen in their labour relations context;

2. Conduct by one party which unambiguously is based on one meaning attributed 
to the relevant provision;

3. Acquiescence in the conduct which is either quite clearly expressed or which 
can be inferred from the continuance of the practice for a long period without 
objection; and

4. Evidence that members of the union and management hierarchy who have some 
real responsibility for the meaning of the agreement have acquiesced in the 
practice.” 

· Brown & Beatty, paragraph 3:4430

If one takes the date of the filing of this grievance – October 20, 2004, the date of the Brewer grievance, June 9, 2004, and the exchange between the parties in District 10 in October 2004 and places that against Daigle’s evidence, one cannot conclude that there was open, uniform and consistent treatment of the issue to support the finding of past practice reflecting a common interpretation of article 21.09.  On the contrary, the evidence indicates the parties were at odds over the meaning of that provision.  

15.
The employer argues that assistance in the interpretation of Article 21.09 can be found by comparing it to a number of other articles where provisions of the benefit are expressly set out, eg. Article 15.04 – where an employee required to work 4 hours of overtime “shall be provided with a meal”; Article 20.05 – an employee who is required to write a qualifying examination “shall not suffer any loss of pay … for the time absent from the job to write the examination”; and Article 21.04 which provides that mileage will be paid by the employer where the employee is required to use his own vehicle when traveling in the course of regular duties.  On the other hand, Article 6.05 and Article 28.03 provide the employee shall not suffer a loss of pay for attending Labour/ Management meetings or Health and Safety meetings; yet the employer does not dispute MacMillan’s evidence that travel expenses – Meals and Mileage – are paid by the employer without any specific reference to those expenses in these articles for attendance at those meetings. Consequently, the related provisions of the collective agreement are not helpful in determining the parties’ intention in Article 21.09.

16.
If one looks to the language and the purpose of Art. 21.09, it is apparent that the employer has agreed to pay out pockets expenses associated with the driver’s license requirements beyond “the initial renewed driver’s license”.  The medical and driving tests are mandatory requirements to licensing school bus drivers and fundamental to their employment.  Consequently, the employer pays the fees of the examinations yet balks at mileage expenses created by traveling to those examinations.  On the other hand, it offers the use of a school bus for the purpose.  It seems to me had the question been raised at the time the language of Art. 21.09 was negotiated, the answer would have been:

“Of course mileage will be paid.  That’s the point of the employer’s policy on travel allowances and other expenses.”
The use of the expression “related expenses” in industry generally means, at a minimum, meals and mileage expenses while traveling in connection with employment. 

17. For the reasons outlined, I would be inclined to allow the grievance.  See for example Re Simon Fraser (supra) 2000; Re Simon Fraser (supra) 2002; and Re HSABC (supra).  However, this very issue has been canvassed by Arbitrator Doucet Re CUPE (St. Armand and Poitras) (supra).  This decision is a significant hurdle for the union.  The parties in the Doucet award are the same, the collective agreement is the same and the dispute is the same.  The test for the application of the doctrine of res judicata is met:  see Brown & Beatty para. 3:221.  

18.
In St. Amand Arbitrator Doucet examined the history of the impugned article and concluded at para. 36:

” … this clause has existed for some time in its current version without giving rise to any disputes between the parties.”

And he then goes on to note the aberration in St. Stephen.  He looks at other provisions of the collective agreement dealing with the reimbursement of “such expenses” i.e., Articles 15.04, 20.05 and 21.04.   He concludes at paragraph 38:

“Every time the drafters of the Collective Agreement wanted to make sure that travel or meal expenses would be reimbursed, they made reference to Board of Management regulations or policies.  The absence of such a reference in Article 21.09 indicates they did not intend to include these expenses among the “related expenses”.  In this case, the intent was to reimburse only expenses having a direct causal of connection with the driving or medical test, such as the cost of the Driver’s Handbook and other costs related to those tests.  To me, there does not seem to be a direct connection between reimbursement of kilometrege and meal expenses and the employee’s is obligated to take those tests.”

And finally he adopts the interpretation guide that provisions in the collective agreement bestowing financial advantage must employ clear language which he says “is not the case here.”

19.
Res judicata is a concept applicable to arbitration proceedings – Brown & Beatty, paragraph 2:3221.  It is founded in part on the fact that the parties have a continuing relationship.  The stability of that relationship depends upon the consistent application of decisions affecting the interpretation of the same provisions of the collective agreement negotiated by the parties.  The matter was put this way in Re UAW, Local 456 and Mueller Limited (Reville) cited in Re Ault Dairies (supra) at p. 403:  

“The grievance procedure is designed to provide members of the bargaining unit and union with a method of orderly processing their respective grievances.  In order to avoid the expense inherent in the arbitration process the procedure provides for bona fide efforts to be made by both the grievor and management to settle the dispute at various stages and at various levels.  It follows therefore, that if the grievance and/or the union actually or impliedly accept the decision of management they should not be allowed to have second thoughts on the matter and reprocess exactly the same grievance at a later date.  If this were to be allowed, management would never know whether, in fact, its decision had been accepted by the individual grievor or the union representing him, and management could be plagued and harassed in what would be a plain abuse of the grievance procedure.    

And see Re Toronto Transit Commission (supra) page 48: 

“It is not good policy for one Board of Arbitration to refuse to follow the award of another Board in a similar dispute between the same parties arising out of the same agreement where the dispute involves the interpretation of the agreement.  Nonetheless, if the second Board has a clear conviction that the first award is wrong, then its duty is to determine the case before it on the principles that it believes are applicable.”

20.
As is apparent from these reasons, I see the matter somewhat differently from Arbitrator Doucet.  However, I certainly cannot say that Arbitrator Doucet was “clearly wrong”.  While I may disagree with him in the result, he developed his decision in a clear and rational fashion.  The doctrine of res judicata must be applied.   As a result the union is precluded from re-litigating the same issue.  

21.
The grievance is dismissed.

Dated at Fredericton, NB, this  28th  day of June 2006.

…………………..

G. L. Bladon

Arbitrator
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