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Introduction
1. 
Following an efficiency study, the employer School District reassigned bus routes among several of its drivers to achieve substantial cost savings by decreasing “dead head” time.  The principal issue is whether this reassignment (or “exchange”) of bus routes triggered a right in the affected drivers under the Collective Agreement to “bump” to the route assigned to a junior driver.  This is an important issue, not only because it involves the interpretation of the Collective Agreement, but because the existence of such a right has the potential to undermine the efficiency savings achieved by the exchange of routes.

2.
Five witnesses testified at the hearing and 15 documents were received as exhibits. No objections to jurisdiction and no preliminary matters were raised by the parties. John Veno, an employee bus driver who also serves as a Region Vice President for the Union; Allen Amos, shop steward for local 1096; and Dale Sowers, the grievor, testified on behalf of the grievor. Mildred (Millie) Miller, Transportation Manager for the employer during the relevant time, and Karen Johnston, Acting Director of Human Resources, testified on behalf of the employer. 

3.
Every school day, more than 9600 students in School District 18 are transported to and from 34 schools by 485 separate bus runs serviced by 107 employee bus drivers and 11 contract drivers (in addition, some students travel to and from school via the municipal transportation system). The District Transportation Manager organizes and manages this extensive system, selects and trains drivers, and oversees vehicle maintenance. Millie Miller was Transportation Manager from April 2000 until October 2004 when she became now autobus coordinator.  She testified about so-called “dead head” time in the school bus route system; that is, the periods each day when a bus is driven from its overnight location to its first route stop during which no students are present on a bus and the similar period at the end of the bus run when the bus is driven from the last route stop to its overnight location. These “dead head” periods occur with each run; that is morning and afternoon. Perceiving that these inefficiencies had become problematic, the Employer undertook a study of bus routes and driver assignments. 

4.
In October 2003, Miller advised a local Labour Management Meeting of her intention to undertake a “dead head” study.  Attending that meeting were the presidents of two of the three Union locals servicing the School District (locals 1096, 1134 and 1148) and other Union local officials. One of the attending local presidents, the president of local 1096 (Sowers’ local), also happened to be provincial Union president at that time. When completed in May 2004, the study confirmed the suspicion concerning “dead head” time and, following an internal review by management, the results of the study and proposed route reassignments were presented to a second Labour Management Meeting on 10 June 2004.  

5.
All three Union local presidents attended the 10 June meeting. The Minutes record that Miller reported on the “dead head” mileage study and include a list of proposed route “transfers” (so described in the Minutes). Identified, presciently, as the “most contentious proposed change” is that which is the subject of the present grievance: a three-way switch of bus routes 8, 33 and 122 as a result of which Dale Sowers, the grievor, would be transferred from route 122 to route 33. The Minutes also record that the Employer “asks for the union’s support in this endeavour” and that the proposed changes should be held confidential until notification of the drivers concerned. Miller testified that, as a result of a suggestion by a local president during that meeting, a  proposed route transfer involving two drivers became a transfer involving three drivers. The suggestion did not come from the president of Sower’s local. The Minutes are silent as to whether the Union officials accepted or agreed to the proposed changes.  Finally, the Minutes also record that the president of Sowers’ local (local 1096) advised the meeting that, as of the following day (11 June 2004), he would no longer hold office as “Provincial Union President”. 

6.
Miller testified that, though not recorded in the Minutes, bumping rights under the Collective Agreement had been mentioned during that 10 June meeting.  Miller then sought and received advice that bumping rights under article 10.03(f) of the Collective Agreement would not be applicable because the contemplated route transfers did not result from employee layoffs.

7.
On 17 June 2004, Miller held five separate meetings with bus drivers affected by the route transfer proposal. Two other officials also attended these meetings: the Assistant Transportation Manager and Allen Amos, shop steward for Union local 1096.  Meeting with the drivers of routes 8, 33, and 122, Miller outlined the results of the “dead head” study and the reasons for the route changes. Sowers was not pleased with the route reassignments and told Miller of his wish to keep route 122. When Sowers asserted bumping rights, Miller informed him that bumping rights did not apply under the present Collective Agreement and that the copy of the Agreement he held was not a current copy. Agitated, Sowers  left the meeting. Miller characterizes the 10 and 17 June meetings as “consultations” on the proposed changes. 

8.
Allen Amos attended the 17 June meeting in his capacity as shop steward for local 1096. He agrees that Sowers relied on a dated version of the Collective Agreement and that Miller brought that fact to his attention in her response. According to him, Sowers left the meeting after clearly asserting bumping rights but without receiving a direct response to his assertion of such  rights. Amos also characterized the presentation on route reassignments as a “done deal” rather than a true consultation. Amos held his silence during the meeting because he considered his role as that of a witness rather than as an advocate.  

9.
Dale Sowers, the grievor, has been a bus driver for 10 years and serviced bus route 122 for seven years prior to the 2004-05 school year. Sowers is classified as a “hourly driver” for the purposes of the Collective Agreement because he was hired on a permanent basis after 1 September 1994 [per article 23.05(g)]. With this classification, Sowers is paid “for all hours worked, with a minimum payment of six (6) hours....”  The week prior to the 17 June meeting, Sowers had learned in general terms of the pending route changes in conversation with the Assistant Transportation Manager. On 16 June, he received notice by telephone to attend a meeting the next day. Sowers testified that he felt he was presented with a “done deal”at the 17 June meeting.  According to him, Miller denied his claim to bumping rights but did not inform him that he held a dated copy of the Collective Agreement. He denies receiving a subsequent memorandum, dated 15 August 2004, confirming his reassignment from bus route 122 to 33. Sowers testified that, when the new school year commenced in September 2004, he advised the “office” that he was not familiar with route 33 and the employer assigned another driver to show him that route.  Sowers then contacted John Veno about filing a grievance. 

10.
John Veno has been a employee bus driver for 23 years. In May 2004, he was elected as area Vice President of CUPE Local 1253, an office which he assumed immediately after the election.  By telephone on 14 June 2004, Veno informed Karen Johnston, Acting Director of Human Resources, of the fact of his election – a delay explained by his absence from duties due to sick leave.  Veno previously served as Vice President in 1994-95 and, at that time, attended two or three meetings of the Labour Management Committee; he has not attended such meetings during his present term of office. He stresses that no representative of the New Brunswick Council of School District Unions attended the meetings of 10 and 17 June 2004.  Veno drafted the grievance form submitted on behalf of Sowers. That form, dated 14 September 2004, identifies the grieved articles of the Collective Agreement as “12.01 (B)  (3) (5) 13.01 (F)” and the grieved conduct as “Run changed without all parties involved, such amendments shall be subject to the grievance and adjudication procedure”. The requested corrective action is “to be put back on his Route # 122 and bus kept at his home”.  I observe that, of the articles listed, the aggrieved conduct is a direct allusion to article 13.01(f) because that is the only article which refers to “consultation between the parties” and “where no mutual agreement can be reached.....” The other listed articles relate to information required on a notice of job posting.

11.
Sowers’ acknowledges that his general terms and conditions of employment have not changed as a result of his route reassignment. He has not suffered a loss of pay or of any other benefit. He argues, however, that his assignment to route 33 brings him into contact with students in is own neighbourhood which presents him with requests from parents for favours regarding the pick-up or drop off of their children – a situation which he considers places him in a conflict of interest between his official duties and neighbourly relations. Reassignment from route 122 to route 33 has effectively reduced Sowers’ actual work day by 1.5 hours because the first stop on route 33 is only 0.5 kms from his home; the first stop on route 122 is more than 50 kms from his home. 

12.
After receiving the employer’s first step response to the grievance, the matter proceeded to the second step involved a meeting on 8 October 2004 with the School District Superintendent and others.  Veno’s presentation during that meeting claimed the relief stated on the grievance form and did not asset any right in Sowers to bump a junior employee. Veno considers that the proper “parties” within the meaning of article 13.01(f) are management representatives and CUPE, Local 1253 represented by the area Vice Presidents. Veno testified that, a couple of days after 8 October, he telephoned Johnston to ask if Sowers could exercise his bumping rights and that Johnston responded in the negative.  He characterizes this conversation as an official request that Sowers be permitted to bump a junior employee.

13.
Karen Johnston has been Acting Director of Human Resources since July 2004.  She was present at the second level grievance meeting and prepared a draft of the employer’s response (revised and signed by the School District Superintendent).  As a Human Resources official, she also attended the 30 October 2003 and 10 June 2004 meetings, discussed above. She characterized the 10 June meeting as a discussion of the “dead head” study with the object of getting feedback from the Union representatives. It is Johnston who sought the interpretation of article 13.01(f) regarding bumping rights. She asserts that the requisite “parties” to be consulted for the purposes of that article are the employer school districts and the Union locals, such as local 1096. She confirms that the employer interpreted the submitted grievance as not asserting a right to bump a junior employee and that the second level grievance meeting did not dispel this interpretation.  Johnston does recall a casual meeting with Sowers prior to the grievance being filed. At this encounter, Sowers asked about bumping rights but Johnston considered this more of an inquiry than a request and, in any event, had no indication that a grievance would be filed.  Johnston has no present memory of a telephone conversation in which Veno or anyone else requested that Sowers be permitted to exercise bumping rights but her phone log records a telephone call on 20 October about which she made the notation “grievance”.  Regarding attendance at School District Labour Management Meetings, Johnston asserts that provincial or Council representatives have never been invited to such meetings but she feels that the president of local 1096, who also held office as provincial president, participated in those meetings as both local and provincial president.   

14.
It is evident from the documents submitted in evidence that the representatives of the Employer and of the Union suffered a failure of communication. The grievance form itself lists the grieved articles of the Collective Agreement as “Articles 1201 (B) (3) (5)   1301 (F)”.  As mentioned above, Veno intended to signal articles12.01 (b) [information on postings, particularly (3) “work location, shift and hours of work” and (5) “the Bus Route at the time of posting”] and 13.01(b) [bumping rights re exchange of bus routes].  The Employer, however, perceived the grievance to relate to articles 12.01 (b); 3 [no discrimination]; 5 [correspondence]; and 13.01(f).  From the testimony of witnesses at the hearing, it is apparent that this miscommunication has remained undiscovered. Having now clarified the true grounds alleged in the grievance, I will ignore the Employer’s responses to articles 3 and 5 for the purposes of this award. 

15.
The Employer’s second level response to the grievance denies a violation of the Collective Agreement: 

with respect to article12.01(b) 

When the route of a bus driver is exchanged from one driver to another, Article 13.01(f) does not indicate that there must be mutual consent. The Employee, however, has the right to exercise his bumping rights under article 13.01(b). 

with respect to article 13.01(f)
Results of the [deadhead mileage] study were presented to the Presidents of CUPE Locals 1096, 1134 and 1148 at the June 10, 2004, District 18 Labour Management Meeting. CUPE Local Presidents reviewed the data and suggested changes. Agreement was reached and it was determined that the Transportation Manager would meet with each driver before the summer break to inform them of the changes, effective September 2004.
At the hearing, the Union representative effectively abandoned any reliance on article 12.01(b) and, in my opinion, was right to do so. This matter does not arise because of any vacancy or promotion or the creation of a new position so no posting obligation is present per article 12.  Accordingly, the focus of this award is article 13.01(f). 

Collective Agreement
Agreement Between Board of Management and The New Brunswick Council of School District Unions, The Canadian Union of Public Employees, Local 1253

Group: General Labour, Trades & Services, Part II

Expires: March 31, 2005

THIS AGREEMENT made this 1st day of May, 2002.

BETWEEN: 

HER MAJESTY IN RIGHT OF THE PROVINCE OF NEW BRUNSWICK; as represented by Board of Management, hereinafter called the “Employer”, party of the First Part; 

AND:

THE CANADIAN UNION OF PUBLIC EMPLOYEES, New Brunswick Council of School District Unions, hereinafter called the “Union”, party of the Second Part.

Article 2   Management Rights
2.02 The Union recognizes that it is the function of the Employer to manage and direct its operations, and to direct the working forces of the Employer subject to the terms of this Agreement.  The Employer retains all rights of management except as specifically limited by this Agreement.
Article 6   Labour-Management Committees
6.01 The Union and the Employer acknowledge the mutual benefits to be derived form joint consultation and hereby approve the establishment of Labour-Management Committees in appropriate local work units and one on a Provincial basis. 

6.02  The parties agree that the Committees shall be employed as a forum for meaningful consultation on contemplated changes in conditions of employment or working conditions not governed by this Agreement and other matters of mutual interest.

6.03 The Committee shall function in an advisory capacity only and shall not have power to alter, amend, add to, or modify the terms of this Agreement.

Article 13 Lay-off and Recall
13.01  (a) For all permanent employees, except bus drivers, any employee affected by a layoff

may bump any junior employee, except a bus driver, in the bargaining unit within the School District provided the employee is able to perform the job.

(b) In the event of a layoff of a bus driver, the affected permanent employee may bump any junior driver within the School District provided the employee is able to perform the job. For the purpose of layoff Bus Drivers A, B, and C classifications shall be one classification.

©) The bumping procedure found in (a) or (b) above shall be limited to a maximum of three (3) bumps and no layoff notice will be required for those employees who may be bumped. All bumps must be completed during the original layoff notice period provided for under 13.04(a). For greater clarification it is agreed that the third bump shall affect the most junior employee in the School District. 

(d) It is agreed that where the local Union and School District mutually work out a different procedure than ©) above the local agreement shall apply.

(e) A layoff shall be defined as the elimination or reduction in a permanent employee’s regular hours of work in order to meet the manning requirements of the Employer as per the collective agreement.

(f) The route of a school bus driver shall not be exchanged from one bus driver to another prior to consultation between the parties. Where no mutual agreement can be reached, the employee shall assign the routes and the affected employees may exercise their rights under 13.01(b). However, they may not use those rights to return to their original runs.  
Position of the Parties
16.
The grievor argues that the “parties” referred to in article 13.01(f) are the “parties” to the Collective Agreement i.e. Board of Management and CUPE Local 1253, the New Brunswick Council of School District Unions. As identified in the introduction to the Collective Agreement, these are the “Employer” and the “Union”.  It is the grievor’s position that these parties did not reach a “mutual agreement” concerning bus route reassignments and he has a right to bump a junior employee per article 13.01(f). The grievor presented no arbitral or other precedents to support his position. 

17.
The Employer argues that the proper “parties” were consulted and that these parties reached a “mutual agreement” at the 10 June 2004 meeting to implement the bus route reassignments. At the very least, that “agreement” is found in the acquiescence by the Local to the proposal presented at that meeting.  For the Employer, the proper “parties” are the Employer and Local 1096. In any event, the Employer argues that article 13.01(f) is not applicable because the there was no layoff. The Employer also argues that, by asserting the remedy of reinstatement to his former bus route, as expressed in the grievance form and in the second level grievance presentation, the grievor failed to bring to the Employer’s attention any claim to exercise  bumping rights (this argument was not presented as triggering an estoppel).  In support of its position, the Employer relied upon several arbitral precedents, some of which will be discussed below.

Analysis
18.
Like so many others, the Collective Agreement in this matter is the product of years of piecemeal modifications during successive rounds of collective bargaining.  Its internal consistency and logical integrity may, in some instances, be found wanting to the casual reader who does not have the benefit of its historical development.  

19.
The internal logic of article 13.01 under “Layoff and Recall” is confounded by the presence of paragraph (f).  Paragraph 13.01 (a) declares that a permanent employee other than a bus driver may, upon a layoff, exercise bumping rights against a junior employee other than a bus driver. Paragraph (b) provides for the exercise of bumping rights by a bus driver in the event of a layoff. Paragraph ©) limits the exercise of bumping rights to three bumps and provides that the third bump will apply to the most junior employee. Paragraph (d) permits the local Union and the Employer School District to agree to a different procedure than that established in paragraphs (a) to ©).  Paragraph (e) defines “layoff” for the purposes of the article.  Paragraphs (a) to (e) present a logical and consistent whole.  An action by the employer (i.e. employee layoff) triggers a remedy based on seniority.  The action and associated remedy are complete. In other collective agreements, this matter is treated differently by requiring that a layoff be implemented in reverse order of seniority i.e. the most junior employee is the first to be laid off. In such a regime, bumping rights are not necessary. 

20.
But article 13.01 does not end with the remedy of bumping rights.  It provides in paragraph (f) for the exchange of bus routes “from one bus driver to another”. Logically, if bus routes are to be “exchanged”, there is no reduction in the workforce by a layoff because an exchange implies that both drivers receive new bus routes.  When questioned on this point, counsel for the Employer reasoned that a layoff of one driver may have impacts involving the exchange of bus routes by other drivers. If so, the exchange of bus routes is an indirect result of the layoff. With respect, I do not accept this conception of paragraph (f). In my opinion, the effect of the layoff is complete with the exercise of bumping rights by the affected employees. The exchange of bus routes is entirely of a different order – the exchanging drivers both remain employees; there is no elimination or reduction in the work force.  In other words, there is no triggering layoff. The article is completed by provisions addressing recall procedures, notice of layoff, seniority during layoff and the prohibition on new hires until all employees under layoff have been recalled. 

21.
Neither party argues that paragraph (f) presents an ambiguity. Had they done so, evidence might have been presented regarding the intention of the parties as reflected in the negotiating history of the article. Both parties take the position that the paragraph is clear. For the Employer, paragraph (f) is contextually qualified by its place in an article concerning layoffs and is, therefore, inextricably linked to such an event. Unfortunately, the Employer is unable to explain the practical relationship between the paragraph and a layoff. If restricted to layoff situations, paragraph (f) would effectively be an empty vessel. For the grievor, the paragraph means exactly what it states considered in isolation from the rest of article 13.01 in particular, and article 13 in general.  Yet, every provision of the Collective Agreement must be interpreted contextually; that is, paragraph 13.01 (f) must be interpreted in the context of article 13, in the context of the entire Collective Agreement and in the context of labour relations and collective bargaining, generally. 

22.
I have considered paragraph (f) in the context of the entire Collective Agreement. This consideration reinforces my interpretation of the paragraph which grew from a literal reading in the context of article 13.  In my opinion, paragraph (f) is intended to address a specific issue (exchange of bus routes) and is placed in article 13 because of its logical relationship with the exercise of bumping rights by bus drivers. The effect of an exchange of bus routes and the exercise of bumping rights is the same – bus routes are shifted from one person to another.  Recognizing the management right of the Employer to organize work assignments, bumping rights and bus route exchanges present logical limitations on that management right.  In my opinion, paragraph (f) is not qualified by a layoff and no layoff, as defined in paragraph (e), is a condition precedent to its application. 

23.
Having independently arrived at this interpretation of paragraph (f), I was gratified to find support in two arbitral awards relied upon by the Employer – though presented to support the principle that modification of bus route assignments is an exercise of management rights. The first award of interest is Branscombe and Treasury Board (2 November 1981) (Raymond P. Gorman). In June 1981, School District 24 (as it then was) in Queens and Sunbury Counties, New Brunswick  made a three-way reassignment of school bus routes due to an excess of drivers in one portion of the district.  The Employer considered these reassignments as “transfers” for the purposes of the Collective Agreement. The grievor, Branscombe, argued that the Employer had violated the layoff and recall provisions of the Collective Agreement but acknowledged that he had not in fact been laid off nor had he experienced a change in his rate of pay, duties, the identity of his employer or of the governing Collective Agreement. The only change was his assignment to a different bus route.  Adjudicator Gorman identified the applicable provision of the Collective Agreement between CUPE, New Brunswick Council of School Board Unions and Board of Management as article 13.01(b) which is similar to the present version except that instead of bumping rights, “bus drivers... shall be laid off in reverse order of their seniority”.  Adjudicator Gorman concluded:

Article 13 of the Collective Agreement clearly deals with layoffs and recalls and not with the transfer of employees within the school district. The evidence adduced at the hearing clearly showed that no employees had, in fact, been laid off but that a series of transfers had taken place within the school district.  I cannot see how Article 13 has any application whatsoever to these transfers. 

The right of the Employer to manage and direct the work force necessarily involves the right to assign and transfer employees to different work locations as required. The only restrictions placed on the Employer by the Collective Agreement are contained in Article 12 whereby the Employer must respect the seniority rights of the transferred employee.
The learned adjudicator found that, in any event, the Employer had respected the grievor’s seniority rights and dismissed the grievance. The key point represented by this award is the claimed characterization of the Employer’s action as a “layoff” and its ultimate characterization by the adjudicator as a “transfer”.

24.
The second award of interest is Creamer and Board of Management (8 May 1986) (D.Olmstead). Following a review of busing demand in one area of School District 8 (as it then was), the Employer determined the best solution was to reassign bus routes, which would have the further advantage of reducing “deadhead” time. The grievor argued that his individual reassignment, from one bus zone within the District to another zone, constituted a “transfer” within the meaning of article 12.02 of the Collective Agreement between CUPE and Board of Management:

In filling job vacancies, including promotions, reclassifications, transfers and new positions, appointments shall be awarded within twenty (20) working days from the closing of posting to the senior applicant, provided he is able to perform the job. 
The wording of this article is virtually identical to article 12.02(a) of the present Collective Agreement (except that the 20 days period is now 40 days). The grievor alleged that he had been transferred contrary to the Collective Agreement and sought a return to his former route.  On this occasion, the Employer no longer characterized its action as a “transfer” but  as a “reassignment”.  Adjudicator Olmstead concluded:

I find that the moving of the Grievor to the informal zone next door was not a transfer within Article 12. To rule otherwise would be to introduce the notion of zones into the Collective Agreement, which the parties have seen fit not to do.  What was done was no different from moving the Grievor to another route within the [same zone]...  I accept that what occurred was merely an adjustment of the work force in District 8 to meet a new need with the creation of no vacancies or new positions and with no financial or other real disadvantages to the Grievor.
It is self-evident from these prior awards, involving the same Union and Employer and the same subject matter, that the present Collective Agreement has evolved through collective bargaining to include a specific provision addressing the specific matter of “reassignment” of bus routes. That provision is article 13.01(f). From arbitral characterization as a “transfer” and as a “reassignment”, article 13.01 (f) characterizes the Employer’s action as an “exchange” of bus routes.  The underlying triggering action is the same. 

25.
I conclude that article 13.01(f) applies to the bus route “exchanges” initiated by the Employer in June 2004 with effect in September 2004.

26.
Two issues now arise. First, is Local 1096 a “party” for the purposes of article 13.01(f) so that it had capacity or status to agree to the “exchange” of bus routes? Second, did the “parties” reach a  “mutual agreement” within the meaning of that article? Obviously, a negative answer to either issue is fatal to the position of the Employer.

27.
Article 13.01(f) refers to “prior consultation between the parties”. Who are the “parties” for the purposes of this provision?

28
The grievor argues that the parties to the Collective Agreement are the Employer and the Union as identified in the introductory clause.  Other provisions may also illuminate the issue. For example, article 22.01 “Definitions” further defines “employer”:

For the administration and application of this Agreement “Employer” means and includes Board of Management, Department of Education and School Districts. 
Article 22.01 (f) incorporates by reference definitions expressed in the governing legislation “unless stated otherwise herein”:

In this Agreement, words defined in the Public Service Labour Relations Act have the same meaning as that Act unless stated otherwise herein.
That statute, in turn, at section 1, expresses the following definition of “parties”:

Parties means 

(a) in relation to collective bargaining, arbitration or dispute, the employer and the bargaining agent, 

(b) in relation to a grievance presented in accordance with a collective agreement or an arbitral award, the employer and the bargaining agent...


Article 1.01, the Union recognition provision of the Collective Agreement, provides:

The Employer recognizes the Union as the exclusive Bargaining Agent for all employees in whom New Brunswick Certification Order Number 028 SC 5a applies.
The Union, being CUPE, Local 1252, New Brunswick Council of School District Unions is thus a party to the Collective Agreement.  But that does not end the analysis because article 22.01 (f) includes the phrase “unless stated otherwise herein”. Throughout the Collective Agreement a distinction is made between the Union and the Local Union. For example, articles 4 (Union Membership and Dues Check-off), 5 (Correspondence), 7 (Grievance Procedure) variously refer  to the “Local Union” or the “local Union”.  Further, the word “parties” is not used consistently throughout the Collective Agreement to refer only to the Union to the exclusion of the Local Union. The grievor emphasizes that article 7.14 (mutually agreed changes to the Collective Agreement) expressly identifies the meaning of parties: “Where the parties (Board of Management and N.B.C.S.D.U.)...” However, rather than serving as a definition of “parties” for the purposes of the Collective Agreement, this provision specifically identifies the “parties” for the purposes of that provision out of an abundance of caution that it may be misunderstood as referring to Local Unions. 

29.
A reading of the Collective Agreement makes evident that a sort of federal structure is created in which the Union and the Local Union each have specific responsibilities in relation to the membership and in relation to the Employer. It is significant that article 13 provides in paragraph (d) that the “local Union and the School District” may agree to a different layoff procedure than that specified in the article. This and other articles of the Collective Agreement confirm that local matters are generally left to the authority of the Local Union and the local Employer, the School District.  Apparently, layoff procedure is considered one such local matter.  Had it been necessary to decide this point, it would not have been difficult to conclude that another such matter is route exchanges per paragraph (f). If so, Local 1096 would have been the proper “party” to an agreement per paragraph (f). 

30.
On the view I take of the evidence in this matter, it is not necessary to resolve the meaning of “parties” for the purpose of article 13.01(f) because the evidence does not support a finding that the “parties” (whoever they are) reached a “mutual agreement” to implement the bus route exchanges. Nor is it necessary to resolve the issue of the capacity in which the president of Local 1096, who also served as provincial president, participated in the meeting of 10 June 2004.  The Minutes of that meeting do not record any “agreement” by the Union officials to the bus route exchanges proposal nor did any witness who participated in that meeting assert that any such “agreement” had been positively expressed. Rather, the evidence is that the Employer infers such agreement from the lack of expressed opposition to the proposal and from the helpful suggestion made by one Union official that a three-way route exchange may be preferable in one instance to the proposed two-way exchange.  At the same time, the Employer’s witnesses also state that they sought an interpretation of article 13.01 (f) because of the issue of bumping rights had been mentioned at that meeting.  The spectre of bumping rights would not have arisen if the Union officials and the Employer had reached a “mutual agreement”.  That bumping rights were raised further supports the conclusion that the “parties” did not reach a “mutual agreement”at that meeting.  Had they done so, the Minutes should have recorded that important fact – as expressed in the old adage, “paper never refused to take ink”.  I add that no one argues that “parties” in paragraph (f) refers to the affected employees.

31.
In the absence of a “mutual agreement” within the meaning of article 13.01 (f), an  employee may exercise bumping rights per article 13.01 (b) but may not do so to return to the original route. Sowers is such an employee. The Employer argues that Sower’s has not asserted this specific remedy and that his grievance form and presentation at the second level meeting identified a return to the original route (122) as the desired remedy.  I cannot give effect to this technical argument. The Employer is not caught by surprise and has always known that article 13.01 (f) is in play – indeed, as noted above, the aggrieved conduct summarized on the grievance form relates specifically to the route change “with out all parties involved” and includes article 13.01 (f) as an enumerated aggrieved article. The only remedy available under article 13.01 (f) is the exercise of bumping rights. In any event, article 7.13 confers a discretion on an adjudicator to overrule technical objections to a grievance if “of the opinion that the other party to the grievance was not prejudiced by the failure to comply and that to bar the adjudication would be an injustice”.  That article, in my opinion, describes this situation. I also draw the parties’ attention to the principle that arbitrators should “entertain and determine the real as opposed to the ostensible grievance” per Brown & Beatty, Canadian Labour Arbitration (3rd) at paras. 2:3122 and 3:2200. 

32.
Having considered all the evidence adduced in this matter and the arguments of the parties, I conclude that the grievor has satisfied his burden of proof and that the Employer exchanged bus route 122, assigned to Dale Sowers, for route 33 without having reached a “mutual agreement” within the meaning of article 13.01 (f). Accordingly, Sowers has a right to exercise bumping rights consistent with article 13.01 (b). I retain jurisdiction to assist the parties in the implementation of this award.

Done at Fredericton this 25th day of April 2005.

John P. McEvoy

Adjudicator

