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ARBITRAL  AWARD

1.  In this Union Policy Grievance, the issue is whether the Employer is bound by Article 31 of the Collective Agreement( exhibit U-1) to post a position that has become vacant. The Union Policy Grievance reads as follows: 

Contrary to Article 31 and any other Articles that may apply, Management is refusing to post a position previously held by Darrell Trzop 

The Union requests the following corrective action:

That this position be posted immediately with all rights and benefits as per our Collective Agreement.

2.  The parties agree that the matter was properly brought and that there are no jurisdictional or other preliminary objections.

3.  A list of exhibits is attached hereto as Schedule A.

4.  By way of background, Darrell Trzop was a member of CUPE. He was employed as a permanent part-time lab assistant by the Regional Health Authority, Region 1.  He had applied for and was offered a full-time temporary position (30 months) by the same Employer as a MET-1 in the Clinical Engineering Department. This position is outside his  bargaining unit and is governed  by the Collective Agreement between the New Brunswick Board of Management and the New Brunswick Public Employees Association (NBPEA). His former position as a lab assistant has become vacant and the Employer has hired a temporary part-time replacement.  The Union is asking the Employer to post the vacant permanent lab assistant position.

5.  The Collective Agreement between the New Brunswick Board of Management and CUPE (exhibit U-1) deals with vacant positions in Article 31. The following paragraph deals more specifically with this case:

Article 31  - Vacant Positions

31.09   (a) Where an employee is temporarily promoted or transferred to a position outside the bargaining unit and is later returned to the bargaining unit, he shall return to his former classification and shall not suffer any loss of seniority or pay as a result of the temporary promotion or transfer.

(b) Where an employee is employed in a position listed in Appendix C or D but is designated as excluded by agreement of the parties or by the Labour and Employment Board, he shall not lose his seniority and shall benefit from this Agreement.

(c) Where an employee is promoted or transferred to a position not covered by Appendix C or D,  he shall lose his seniority and shall not benefit from this Agreement.

6.  Counsel for the parties both agreed that sub-paragraph 31.09 (b) did not apply. Counsel for the Union claimed that sub-paragraph 31.09 (c) applied,  while counsel for the Employer claimed that it is sub-paragraph 31.09 (a) that applied. They are seeking an interpretation of these two sub-paragraphs.

FOR THE UNION

7.  According to counsel for the Union, sub-paragraph 31.09 (a) was negotiated to protect employees who accept a temporary managerial position. It gives the Employer flexibility to manage more effectively the work force while protecting the permanent job of the employee who is asked by Management to accept a temporary managerial position. The provision is beneficial to both parties. This provision has been part of the Collective Agreement since the early nineteen eighties (exhibit U-3).  Changes were made to paragraph 30.10  which dealt with vacant positions in the Collective Agreement that expired in June 1981. That paragraph became Article 31.09 of the present Collective Agreement.  Paragraph 30.10 stated:

30.10   Temporary promotions and transfers outside the bargaining unit:

(a) Where an employee is temporarily promoted or transferred to a position outside the bargaining unit, he shall return to his former classification and shall not suffer any loss of seniority or pay as a result of the temporary promotion or transfer.

(b) Where an employee is promoted or transferred to a position outside the bargaining unit and is later returned to the bargaining unit, he shall lose all his seniority and shall not benefit from this Agreement.

8. Counsel for the Union explained that the difference in treatment of employees in sub-paragraphs (a) and (b) lies in the fact that only those employees who were asked to accept temporary management positions were protected by sub-paragraph 30.10 (a).  They were protected because there was no Union to protect their rights while they filled the temporary management  position. The employees covered by sub-paragraph 30.10 (b) would be protected by the Union of the bargaining unit to which they were transferred. That explains the preferential treatement granted in sub-paragraph 30.10 (a) to the employees who accepted temporary managerial positions. It is generally agreed that when an employee is promoted or transferred to a position outside the bargaining unit, whether that position is temporary or permanent,  he loses his seniority and the other benefits of his Collective Agreement unless the Collective Agreement expressly states otherwise. Such is the case of sub-paragraph 30.10 (a) which grants protection to employees who accept temporary managerial positions.  The parties agreed to that interpretation when they negotiated this Article in the Collective Agreement.

9.   Paragraph 30.10 became paragraph 31.09 of the Collective Agreement that expired in 

June 1983,  but the wording of sub-paragraph 31.09(a) was the same as that of sub-paragraph 30.10(a) that it replaced and is still the same in the present Collective Agreement.  The interpretation of sub-paragraph 31.09(a) was never questionned by the Employer when changes to Article 30 were negotiated in 1983 and has not been questionned in later negotiations.  Changes were made to the former paragraph 30.10, but the present sub-paragraph 31.09(c)  is the same as the sub-paragraph 30.10 (b) of 

the 1980-81 Collective Agreement.  Counsel for the Union claims that during the last 20 years, sub-paragraph 31.09(a) has been interpreted to cover  only those union members who accept temporary managerial positions and not those union members who voluntarily transfer to another Department governed by a different Collective Agreement.

10.  Counsel for the Union also claims that its interpretation of paragraph 31.09 has been upheld by Adjudicator Fernand Landry in his June 10th 1985 Gilles Bouchard Arbitral Award.  In that case, the grievor, Gilles Bouchard claimed that he should have been granted the vacant position for which he applied because he had more seniority than the employee who was granted the posted position. The employee who had been granted the position had been transferred for a while to a position outside the bargaining unit and the Union claimed that he had not acquired seniority in the bargaining unit during those years. The grievance was allowed. Although the grievor had worked for the Employer for a shorter period of time than the employee who had been granted the position, he had more seniority.

11.  Counsel for the Union further claims that the employee Darrell Trzop has not been transferred to a temporary managerial position covered by sub-paragraph 31.09 (a), but that he has been transferred to a position outside the bargaining unit covered by sub-

paragraph 31.09(c). The clear language of sub-paragraph 31.09 (c) does not include a distinction between a permanent or a temporary position. The employee Darrell Trzop has accepted a position outside the bargaining unit, he was advised that he would lose his rights under the present Collective Agreement if he took that position, he voluntarily accepted the MET-1 temporary position with the full knowledge that he would lose his rights under the Collective Agreement and he is no longer covered by the present Collective Agreement. The permanent position which he held as a part-time lab assistant has become vacant and should be posted.

12.  The claim that an employee loses his seniority rights under his Collective Agreement when he is transferred outside the bargaining unit to another  position with the same Employer has also been upheld in the Arbitral Award Re Canadian Pacific Airlines Ltd. and International Assoc, of Machinists, Canadian Airways Lodge 764, 13 L.A.C. (2d) 232,  in which the Tribunal stated:

The kind of continuity which exists between a job in the bargaining unit and a promotion into management, a job outside the country, a temporary leave, or a job as a union officer, does not exist as between two different jobs under two different unions’ jurisdiction, even though the employer does not change. There is no continuing relationship between the two jobs such that the seniority rights contingent upon the job within the bargaining unit should continue to exist after the employee has resigned from the job on which it was based. This situation is more akin to changing employers as well as changing jobs. The board therefore must rule that an employee loses his bargaining unit seniority when he leaves the jurisdiction of the union to take a job with the company but under the jurisdiction of another union, unless the collective agreement expressly states otherwise or there is some kind of reciprocal arrangement between the two unions.

13.  Counsel for the Union argues that there is not a clear preponderance of meaning stemming from the words of paragraph 31.09. The paragraph contains a latent ambiguity and extrinsic evidence such as the evidence of the negotiating history of that paragraph can be admitted to effect its interpretation.  As explained by Arbitrator Christie in Re Strait Crossing Joint Venture and I.U.O.E., (1997) 64 L.A.C. (4Th) 229:

Most arbitrators dealing with issues of latent ambiguity have relied on and quoted from the reasons of Gale, C.J.O. in Leitch Gold Mines, where His Lordship said:

Where the language of the document and the incorporated manifestations of the initial intention is clear on the consideration of the document alone and can be applied without difficulty to the facts of a case, it can be said that no patent ambiguity exists. In such a case, extrinsic evidence is not admissible to effect its interpretation. On the other hand, where language is equivocal or if unequivocal but its application to the facts is uncertain or difficult, a latent ambiguity is said to be present. The term latent ambiguity seems now to be applied to all cases of doubtful meaning or application. [...]

Extrinsic evidence may be admitted to disclose a latent ambiguity, in either the language of the instrument or its application to the facts, and also to resolve it, but it is to be noted that the evidence allowed in to clear up the ambiguity may be more extensive than that which reveals it. [...] 

It is clear that evidence of what went on in the negotiations is admissible to show that apparently clear language is in fact ambiguous, as well as to clear up patent ambiguity or a latent ambiguity which has been revealed by other extrinsic evidence.

FOR  THE  EMPLOYER

14.  Counsel for the Employer submits that sub-paragraph 31.09 (a) applies to all employees who are temporarily promoted or transferred to a position outside the bargaining unit and not only to those employees who accept temporary managerial positions. The wording is clear, it does not mention promotion or transfer to management positions only and it does mention promotions or transfers that are temporary. The employee Darrell Trzop has not been promoted or transferred to a managerial position, but he has been transferred to a temporary position outside the bargaining unit. Sub-paragraph 31.09 (a) gives him a right to return to his former classification without suffering any loss of seniority. Sub-paragraph 31.09 (c) does not apply because it does not mention temporary or permanent transfers. It applies only to employees who accept a permanent transfer outside the bargaining unit, since sub-paragraph 31.09 (a) clearly mentions employees who accept a temporary promotion or transfer outside the bargaining unit.

15. Counsel for the Employer claims that the language of sub-paragraph 31.09 (a) is clear on the consideration of its wording and extrinsic evidence is not admissible to effect its interpretation.  As explained by Arbitrator Christie in the above mentionned Re Strait Crossing case, relying on the Leitch Gold Mines case:

Where the language of the document and the incorporated manifestations of the initial intention is clear on the consideration of the document alone and can be applied without difficulty to the facts of a case, it can be said that no patent ambiguity exists. In such a case, extrinsic evidence is not admissible to effect its interpretation.

In his answer to the grievance (exhibit U-5), the Employer relying on that interpretation of paragraph 31.09, rejected the grievence stating:

In our view, this language (sub-paragraph 31.09 (c) ) suggests that when an employee is permanently promoted or transferred to any position within the hospital, not specifically listed in Appendix C or D of the CUPE Collective Agreement, then for that employee all CUPE seniority and benefits are permanently lost. Such positions may be contained within and governed by another Collective Agreement, or they may be non-bargaining positions. [...]

When this sub-paragraph is considered in the context of the wording and intent of sub-paragraph 31.09 (a), it suggests, in our view, the parties intended to make a clear distinction between temporary and permanent promotions or appointments outside the bargaining unit. [...]

Because Darrell Trzop has been temporarily promoted to a position not covered by Appendix C or D outside the bargaining unit, he should properly be able to return to his former classification upon expiration of that temporary arrangement. [...]

16. Counsel for the Employer adds that the employee Darrell Trzop was granted a leave of absence (exhibit E-2) from his lab assistant position and that Article 29.02 should apply to the case. This Article reads as follows:

29.02 (a).  Leave of absence with or without pay for reasons other than those specified above ( eg. maternity leave, child care leave and bereavement leave), may also be granted at the discretion of the Hospital.

He further adds that the Employer has an unfettered right to grant leaves of absence and has advised the employee Darrell Trzop that he was on a leave of absence from his part-time lab assistant position (exhibit E-2). An employee on a leave of absence does not lose his rights under the Collective Agreement.  The Employer is willing to post a temporary part-time lab assistant position for the duration of the temporary appointment of Darrell Trzop to the Clinical Engineering Department.

DECISION
17.  In order to recover judgement, the Union must introduce sufficient evidence to allow the Tribunal to find on a preponderance of evidence in its favour. The Union requests that the Employer post the position left vacant by the temporary transfer of the employee Darrell Trzop to a position outside the bargaining unit and claims that paragraph 31.09 (c) of the Collective Agreement justifies that request.  The Employer claims that the language of paragraph 31.09 is clear and does not support the Union’s claim. The Union on the other hand claims that the language of paragraph 31.09 is not clear so that its application to the facts is difficult. A latent ambiguity in the language of that paragraph  is present.  

18.  Although  counsel for the Employer argues that the wording of paragraph 31.09 is clear, he has nevertheless introduced evidence that supports the claim of a latent ambiguity in the language of that paragraph.  At a meeting of CUPE Local 1252 and Provincial Labour Management held on August 22nd and 23rd 2002, the parties discussed the application of paragraph 31.09 (a). The minutes of that meeting (exhibit E-5) state:

6. Article 31.09 (a)  -  Temporary assignments outside the bargaining unit. 

CUPE explained that these articles are only applicable to excluded positions covered by this Collective Agreement. CUPE’s position is this was negotiated for a person applying for a job in management or excluded position. This is not intended to cover employees temporarily assigned to other bargaining units. If they apply for anything on the board they take their chances. The issue here is seniority. It is CUPE’s position there is then a permanent vacancy to be posted.

The Employer indicated that there were situations where employees sometimes are assigned temporarily to do work: 
- covered by another Collective Agreement

- not covered by a Collective Agreement.

When such arrive, technically, employees assigned temporarily to those positions are not covered by any Agreement. They technically « have no coverage ». The Employer has a practice where it normally would allow employees to be covered under the Collective Agreement where their permanent job is, at least for the first six months, and dues would continue to go to that Union. Since the Collective Agreement is silent on those situations, the Employer wants the Union to consider allowing such employees to pay dues in CUPE and maintain coverage under the Agreement for a limited period of at least six (6) months.  

The following note was added in the margin of the minutes: CUPE to follow-up.

The witness from CUPE who was present at that meeting stated in his testimony that he had spoken to the representative of the Employer regarding that note in the margin of the minutes and that he had explained to him once again the Union’s position that sub-paragraph 31.09 (a) was not intended to cover employees temporarily assigned to positions outside the bargaining unit except those who accepted temporary managerial positions. He had told him that there was therefore nothing to follow-up on.

19.  The Human Resources advisor to the Regional Health Authority 1, Wayne Ross, wrote to the Employer’s counsel (exhibit E-4) with a copy to Vickie Squires (Provincial Labour Management) regarding the CUPE grievance on April 17th 2003 saying: 

I spoke with Brian Poirier, President of the Local this morning. He said that they are not interested in us trying to resolve the issue by a temporary posting of the position. They still feel we don’t have the right to let someone go to another Collective Agreement for two and a half years, then to return them to the CUPE fold. He said that Luc Sirois ( representing Provincial Labour Management) a year or so ago stated in the meeting held with CUPE that he agreed with the Union’s interpretation of  Article 31.09. (exhibit E-4).

Vickie Squires answered on April 17th 2003:

Luc (Sirois) did not understand the issue and he and Danny (Danny Bernatchez representing CUPE) were talking at cross purposes. Luc thought the issue was no Union coverage during the 6 months to achieve status in the other union while CUPE’s position was if a CUPE member accepted a temporary assignment in another bargaining unit they gave up their permenent job, we were to declare their permanent job vacant and it was to be posted. We listened to their rationale but there was no decision reached and I certainly left it that I could not agree with their position. [...]  

20.  In his answer to the Union Policy Grievance (exhibit U-5), Alan Mongraw,Vice President Operations of the Regional Health Authority 1, wrote on November 13th 2002 to the President of CUPE Local 720:

I will hereunder explain what we believe to be the intent and proper interpretation of paragraph 31.09.  

- Paragraph 31.09 (c). In our view, this language suggests that when an employee is permanently promoted or transferred to any position within the hospital, not specifically listed in Appendix C or D of the Collective Agreement, then for that employee all CUPE seniority and benefits are permanently lost. Such positions may be contained within and governed by another Collective Agreement, or they may be non-bargaining positions. [...]   

- Paragraph 31.09 (b).  In our opinion, this paragraph has no relevance to the matter at issue.

- Paragraph 31.09 (a). When this paragraph is considered in the context of the wording and intent of paragraph 31.09 (c), it suggests, in our view, the parties intended to make a clear distinction between temporary and permanent promotions or appointments outside the bargaining unit. [...] As we stated during the meeting, it appears to us the parties intended to address both types of situations- temporary as well as permanent appointments or promotions. [...] During our meeting, and our open and frank discussion of this dispute, you suggested a number of times that perhaps a third party will need to definitely declare to both parties the correct interpretation of the relevant clause [...].  

21.  Even though the Employer claims that the language of paragraph 31.09 is clear, these three exhibits introduced at the hearing show that it is not all that clear and that there is great difficulty in applying this paragraph to the facts. The Arbitral Award in the above mentionned Re Strait Crossing case states: 

Where language is equivocal or if unequivocal but its application to the facts is uncertain or difficult, a latent ambiguity is said to be present.

In the above mentionned documents introduced at the hearing,  the Employer speaks of the intent of the parties regarding paragraph 31.09 and he explains what he believes is that intent. Counsel for the Employer did not introduce any evidence to justify that intent. She did not call any witness who took part in the negotiation of that paragraph to explain that intent to the Tribunal. In his letter of response to the President of the local Union regarding the Union Policy Grievance, the Employer claims that the intent of sub-paragraph 31.09 (a) was to include all temporary promotions or transfers outside the bargaining unit and the intent of sub- paragraph 31.09 (c) was to include permanent promotions or transfers outside the bargaining unit. To achieve this, he suggested that it was the intent of the parties to include the word permanent in sub-paragraph 31.09 (c), underlining the word permanent ( exhibit U-5) in his letter of response to the President of the local Union.

22. Considering the evidence introduced by the Union to the effect that a latent ambiguity is present in paragraph 31.09, and considering that the evidence introduced by the Employer in the three above mentionned exhibits tend to confirm that such an ambiguity in the language of that paragraph does exist, the Tribunal finds that there is a latent ambiguity in paragraph 31.09 and that extrinsic evidence such as the negotiation history of that paragraph is admissible to clear that ambiguity.

23. The Employer has not introduced any evidence of the negotiation history of 

paragraph 31.09. On the other hand, the key witness of the Union, Danny Bernatchez, testified that he was representing CUPE when paragraph 31.09 was negotiated and that the parties agreed that  sub-paragraph 31.09 (a) was intended to cover employees who accepted a temporary appointment to a managerial position and that sub-paragraph 31.09 (c) was intended to cover all employees who accepted a position, temporary or permanent, outside the bargaining unit, except those who accepted a temporary managerial position or were excluded.  He also explained how the Arbitral Award in the above mentionned Gilles Bouchard case upheld that interpretation. Counsel for the Employer did not introduce evidence of the negotiating history of that paragraph that would contradict that interpretation. The Employer did not propose any change to sub-paragraph 31.09 (a) during the numerous negotiating sessions since it was introduced in the Collective Agreement in the early nineteen eighties.  

24. The Tribunal finds that the intent of sub-paragraph 31.09 (a) was to cover employees who accepted temporary managerial positions outside the bargaining unit and that the intent of sub-paragraph 31.09 (c) was to cover all employees who accepted a temporary or a permanent position outside the bargaining unit, except those employees excluded by sub-paragraphs 31.09 (a) and (b). The Union has introduced sufficient evidence to establish by a preponderance of probabilities that sub-paragraph 31.09 (c) of the Collective Agreement covered the employee Darrell Trzop.

25.  This interpretation is conducive to an effective application of paragraph 31.09. The interpretation of sub-paragraph 31.09 (c) put forward by the Employer would be acceptable if the word permanent was included in that sub-paragraph. However, that word is not included and sub-paragraph 31.09 (c) can be justly interpreted to cover all employees who accept either temporary or permanent promotions or transfers outside the bargaining unit. If such is the case the words « temporary promotions or transfers outside the bargaining unit » in sub-paragraph 31.09 (a) must be given a specific application distinct from the application of the words used in sub-paragraph 31.09 (c). If a clause is included in a Collective Agreement, it must have an application. The evidence of the negotiating history of paragraph 31.09 introduced by the Union at the hearing leads the Tribunal to conclude that sub-paragraph 31.09 (a) covers the employees who accept a temporary managerial position outside the bargaining unit. This interpretation allows the parties to apply effectively to the facts the language of paragraph 31.09.  

26.  The Employer claims that he has granted Darrell Trzop a leave of absence of thirty months from his position as lab assistant in accordance with sub-paragraph 29.02 (a). The Union does not dispute the right of the Employer to grant a leave of absence but asserts that the evidence does not support the claim that Darrell Trzop requested a leave of absence nor that the Employer granted him such a leave. A leave of absence is mentionned in the memorandum sent to Darrell Trzop (exhibit E-2) on July 18th 2002 by Simone Jobin, Human Resources Advisor to the Employer, but that memo was not sent to the Union. The Union claims that it would have grieved such a procedure if it had been brought to its attention at the time when the leave was granted. Counsel for both parties admitted during the hearing that leaves of absence for such a long period of time are granted only in exceptional cases. The Tribunal finds that the evidence does not support the claim that the 

Employer can return the employee to his former position as lab assistant on the grounds that a leave of absence was granted.

27.   The employee Darrell Trzop has voluntarily accepted a temporary position outside the bargaining unit. Since he was not transferred to a temporary managerial position covered by sub-paragraph 31.09 (a),  his transfer to the Clinical Enginering Department is covered by sub-paragraph 39.01 (c) of the Collective Agreement. He therefore lost his seniority and all benefits granted by the Collective Agreement when he accepted that position outside the bargaining unit.  He was advised by the President of the Union that he would lose his Collective Agreement rights if he accepted that temporary position outside the bargaining unit.  His permanent position as lab assistant is vacant.

28.   The grievance is allowed.

29.  The Employer shall post the permanent position of lab assistant vacated by Darrell Trzop.

Given on June 16th 2003 in Moncton, New Brunswick.

Pierre Arsenault, Adjudicator. 

Schedule A

List of Exhibits  

On behalf of the Employer:

E-1
Courtesy Posting - MET-1 ( June 12, 2002)

E-2
Memorandum to Darrell Trzop (July 18, 2002)

E-3
Notice of Darrell Trzop’s transfer sent to CUPE ( September 20, 2002)

E-4
Note to Wayne Ross from Vickie Squires ( April 17, 2003)

E-4
Minutes of the August 22nd and 23rd meeting of CUPE Local 1252 and the

Provincial Labour Management


On behalf of the Union:

U-1
Collective Agreement

U-2
Union Policy Grievance ( October 11, 2002)

U-3
Past Collective Agreement provisions

U-4
Gilles Bouchard Arbitral Award

U-5
Employer’s response to the Union Policy Grievance ( November 13, 2002)
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