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A W A R D

BACKGROUND
1.

The grievance of Charlotte Lyons, hereinafter referred to as the “Grievor, was referred to adjudication pursuant to the relevant provisions of the Collective Agreement. There were no preliminary objections raised with respect to my appointment as Adjudicator nor as to the arbitrability of the grievance. Counsel for the Union did request that witnesses be excluded from the hearing prior to being called to give their evidence. Counsel for the Employer did not disagree with the request and an order was made for the exclusion of witnesses. 

2.

The Grievor in her grievance (Exhibit 2) claims that the Employer has unjustly terminated her from her position in Central Booking at the Campbellton Regional Hospital. The Grievor asks to be reinstated to her former position and reimbursed all pay and benefits from the date of her termination.

3.

The Employer denied the grievance in a letter (Exhibit 3) dated May 9, 2002. The relevant paragraphs of this letter state as follows:

“Following our meeting regarding your grievance, we have reviewed the circumstances that led to your dismissal. We met with various stakeholders (manager, co-workers, staff and Ambulatory Care department, etc.), and all offered the same opinion, that there was a very definite decrease in the quantity and quality of the work when you were assigned to this job.

All concerned also indicated that the quality of your work was deteriorating and no signs of improvement were evident. This is very basic clerical work and yet you were not able to achieve an acceptable level of performance.

In our meeting you stated that you were not given sufficient time to acclimate yourself to this job. I have attached for you information that clearly indicates that you were given more time than we would give to orientate someone who had done the job before.

We realize that you had been absent for three years but you had done this job before and although the volume increased no major changes in procedure had occurred in that time period. In reviewing those facts we feel that the time given was appropriate.

The reason you were terminated is that this is the third time we have tried to reintegrate you in very basic clerical positions and you were not able to function appropriately. In this last case, the Manager saw no improvement and felt that we were just delaying the inevitable. I must concur with her opinion and therefore deny your grievance.”
The Employer’s reply to the grievance must be read in the context of the letter of termination dated April 11, 2002 (Exhibit 4) the relevant paragraphs of which state as follows:

“This letter is to inform you of the decision by the Restigouche Health Services Corporation to terminate your employment effective immediately.

This decision is based on your incapacity to perform the duties of your position to the satisfaction of your employer. An on-going evaluation of your present return to work program, which began December 31, 2001, has shown that you are not performing within established standards. This evaluation also shows that you were afforded all the necessary training and guidance, along with a reasonable period of time for you to demonstrate your capacity to meet those standards.

This last initiative to reintegrate you into our workforce is the second recent unsuccessful return to work initiative by the Corporation. This added to a previously unsuccessful attempt in 1998 makes me conclude that the likelihood of success is unlikely and any further attempts would constitute undue hardship to the employer.”
EVIDENCE
4.

There were nine witnesses called to give evidence at the adjudication hearing. Those witnesses called by counsel for the Employer included:

(1)
Heather Cooling who in 1998 was Regional Manager of Records for Region 5 in which department the Grievor worked;

(2)
Julie Guitard, who in 1998‑99 was Acting Supervisor of the Grievor;

(3)
Yvonne Levesque, who was the Co-ordinator for the Ambulance Services Revenue Centre in Dalhousie where the Grievor worked on a trial basis in a CL‑1 position (now AF‑1) in 1998;

(4)
Diane Pelletier, who in 1998 was the Employee Claims Co-ordinator involved with the Grievor’s return to work and who in 2001 was the Regional Manager for Admitting and Telecommunications Department and involved with the Grievor’s return to her original AF‑2 position; and

(5)
Richard Leger, who was the Human Resources Officer responsible for coordinating the Grievor’s return to work in 2001.

Those witnesses called by counsel for the Union included:

(1)
Bonnie Hicks, the Employee Health Co-ordinator at the Campbellton Regional Hospital in charge of the Employee Assistance Program;

(2)
William Smith, the current president of Local 833 who was involved with the attempts to return the Grievor to work;

(3)
Charlotte Lyons, who is the Grievor; and

(4)
Patrick Roy, who was an executive member of Local 833 responsible for assisting in the Grievor’s return to work when William Smith was absent.

5.

The evidence indicates that the Grievor was first hired by the Employer on July 7, 1979 (Exhibit 7) and worked for many years as a Booking Clerk. Prior to the opening of the Campbellton Regional Hospital she worked at the Soldiers Memorial Hospital. Performance appraisals for the Grievor between August 1990 and October 1997 (Exhibit 6) indicate that the employee’s work met standards established by the Employer and in some cases exceeded it. The 1996‑97 performance appraisal, however, does indicate that the Grievor had missed fifty-seven days of work which was largely due to what is described as a burn-out situation. It also refers to the Grievor wanting “everything to be done just the right way” and to being “. . . overwhelmed with the amount of work.”

6.

The Grievor’s immediate supervisor for these performance evaluations was Lise Doucet. In addition to their work relationship, Lise Doucet and the Grievor were very good friends for a long period of time. This friendship ended as a result of the Grievor’s common law husband leaving her in December 1997 and eventually developing a relationship with Lise Doucet which the Grievor first learned about in early January 1998. The circumstances and details of the evolution in these relationships is not pertinent to the resolution of this grievance. It is suffice to understand this contributed to the Grievor having a mental breakdown. 

7.

After learning around the middle of January that her common law spouse had been having an affair with Lise Doucet and that he was now living with her, the Grievor was away from work for approximately two weeks. On her return around the first of February 1998 she thought that she would be able to continue working with Lise Doucet and maintain a professional relationship. There were occasions, however, when she did become visibly upset and eventually she went to see Bonnie Hicks, the Employee Health Co-ordinator at the Hospital who recommended that she make an appointment with her family physician, Dr. LaMontagne. Dr. LaMontagne immediately recommended she stay off work from February 24, 1998 until April 9, 1998 due to stress and that she see Dr. Diane Huppé, a psychiatrist.

8.

The Grievor remained out on sick leave until July 13, 1998 at which time Dr. Huppé felt that she would be able to return to work given that Lise Doucet was away from the workplace for an extended period of time and provided she return gradually working four hours a day for the first month. It is at this point that the evidence becomes particularly relevant to the issues that are in dispute in this arbitration process. The breakdown in the relationship between the Grievor and Lise Doucet was not caused by any work related situation but rather a personal situation external to the workplace. The attempt by the Grievor to continue working following this breakdown in the personal relationship with her supervisor in January 1998 was not something which attracted the attention of the Employer nor required any response or input from the Employer. Once Dr. Huppé diagnosed a mental breakdown and became involved in determining when the Grievor should be able to return to work and under what conditions, the Employer’s position has been that it met the conditions established by the doctor. The Employer claims that the Grievor, after a series of attempts to re-enter the workplace, failed to demonstrate that she was capable of doing the work required. The Grievor’s position is that the Employer’s attempts to place her back in the workforce were flawed and that she still wishes to return to work at some point.

9.

Between July 13, 1998 and April 15, 2002 there were three attempts to place the Grievor back in the workplace. It is the circumstances surrounding these three attempts that are relevant to the resolution of this dispute. There are two aspects of this evidence that are particularly relevant. Firstly, there is the evidence of the discussions between the Grievor, the Employer, the Union and the information supplied by the medical doctors treating the Grievor. Secondly, there is the evidence of the Grievor’s actual experience in the three attempts to reintegrate her into the workplace.

First Attempt at a Return to Work
10.

After going out on a leave of absence on February 24, 1998, the Grievor had a meeting with Heather Cooling, the Regional Manager of Records at the time, who offered to change her to another area in the Admitting Department which had a less hectic scheduling process. The Grievor, however, would still report to Lise Doucet and it was determined this was not a viable option. The Grievor, in particular, wanted time to recover and then to return to her regular position. Diane Pelletier, the Employee Claims Co-ordinator at the time, was involved in negotiating the return of Charlotte Lyons to her regular position in July of 1998. An assessment from Dr. Huppé (Exhibit 9) dated July 6, 1998 indicated that the Grievor could return to work on July 13, 1998 but would only be able to work from 8:00 a.m. until noon, five days a week for the first month. Following discussions with Dr. Huppé and the Grievor, Diane Pelletier forwarded a letter (Exhibit 22) on July 13, 1998 to Dr. Huppé which confirmed the Grievor’s gradual return to work on July 13 in her regular duties in the Central Booking Office of the Campbellton Regional Hospital. They agreed to the Grievor working four hours per day for the first three weeks and then having two weeks of vacation following which, if everything went right, the Grievor would resume her regular duties as of August 17, 1998. Central to Dr. Huppé’s recommendation that the Grievor was able to return to her former position at this time was the fact that Lise Doucet was absent on sick leave.

11.

From the very beginning of her return to work on July 13, 1998, the Grievor found it difficult. Heather Cooling, the Regional Manager of Records, and Julie Guitard, who was replacing Lise Doucet as Supervisor, both testified with respect to the Grievor’s attempt to return to work. Diane Pelletier spoke with the Grievor on July 15 and they agreed to reduce the work schedule such that the Grievor would have July 16 off and work for four hours on Friday, July 17. The next week she would work Monday, Tuesday and Wednesday on four hour shifts and in the third week would work Monday, Tuesday, Thursday and Friday on four hour shifts. She would then have her two weeks vacation and return to work four hours on August 17 at which time she had an appointment scheduled with Dr. Huppé. Diane Pelletier wrote a letter (Exhibit 23) to Dr. Huppé proposing the changes in the schedule and inquiring as to whether she could confirm, following her meeting with the Grievor on August 17, as to whether she then could work seven and one-half hours on August 19 and 21 and the following week work full days on Monday, Tuesday, Thursday and Friday with Wednesday off. It was then suggested that the Grievor would return to regular duties as of August 31 if everything was going fine.

12.

Julie Guitard in an attempt to assist the Grievor did give her a reduced list of duties to perform during her half day of work. Julie Guitard was concerned that the Grievor was trying to do everything and as a result was having difficulty organizing her work and becoming overburdened. The Union representatives were involved in many of these discussions between the Grievor and Julie Guitard and other managerial people at the workplace and these attempts must clearly be seen as bona fide efforts by the Employer to assist the Grievor in her return to work. The Employer also tried to ensure that staff were prepared to assist her. At the same time it appeared that the Grievor’s conduct at work was very aggravating to the other employees who felt that she was not able to perform the duties of the position even on a four hour per day schedule. From listening to the Grievor’s evidence it is obvious that she did not always perceive herself as others saw her which is consistent with Dr. Huppé’s medical diagnosis of her condition.

13.

Things did not go well during the modified return to work and on August 17, 1998 when Heather Cooling met with the Grievor after the Grievor had been on vacation, things were no better. Yvette Levesque who had been replacing the Grievor while she had been absent since February of 1998 until the Grievor’s return in July of 1998 had been performing the work without any difficulty. There was evidence that the Grievor did spend an inordinate amount of time visiting the Ambulatory Care Department to discuss scheduling as opposed to doing it by telephone. Again, although the evidence is conflicting at times, it appeared that the Grievor was unable to concentrate on the work and unable to prioritize the jobs to be done which contributed significantly to her having fallen behind. On August 19, 1998 there was a confrontation between the Grievor and Yvette Levesque which resulted in both of them breaking down in tears. Julie Guitard’s evidence was that the Grievor was often sad and sometimes teary eyed while at work.

14.

A series of meetings ensued over the next two or three days. One of these meetings was attended by the Grievor, the Union, Employer representatives and Bonnie Hicks, the Employee Assistance Officer. As the meeting went on the Grievor got progressively more upset and determined that she did not want to meet with staff to discuss their relationship. The Grievor soon after the meeting went to see Dr. Huppé and was admitted to hospital for an extended period of time due to a serious emotional breakdown. Dr. Huppé provided a medical certificate (Exhibit 19) confirming that the Grievor would be unable to report for work for another three weeks. In fact, it was almost three years before the Grievor made another attempt to return to work. In a report dated December 15, 1998 Dr. Huppé reported on the Grievor’s illness and when she might be able to return to work. She had, in fact, missed one hundred and ninety-six days of work in 1998. Although the Grievor thought she could return to her regular workplace, the assessment of Dr. Huppé suggested otherwise:

“Charlotte is irritable, feels easily upset and overwhelmed. She has difficulty concentrating. She will not be able to work in her usual workplace because of interpersonal problems. Her restrictions are mainly psychological; cannot handle stress, cannot concentrate for long periods, easily tired.”
15.

Julie Guitard, who was the Grievor’s Supervisor during this attempt to reintegrate her into the workplace in July 1998, summarized her assessment of the Grievor as being unable to perform the job and saw this as being directly related to the Grievor’s very fragile state of mind. Julie Guitard acknowledged that at times there was lots of work to be done and one could not always go home every day with the work completed. This was the nature of the job and it, therefore, required an individual who could organize and prioritize the work. Julie Guitard testified that she had been impressed by the way the staff reacted initially to the Grievor’s return and made attempts to integrate her back into the workplace. As noted earlier, however, the evidence suggests that the Grievor’s state of mind made it difficult for staff to continue these attempts over an extended period of time simply because the Grievor was not ready nor able to return to work.

Second Attempt at Return to Work
16.

After the Grievor’s first failed attempt to return to work in the summer of 1998, it was almost three years before there was another attempt to return her to the workplace. During these three years she remained under Dr. Huppé’s care. Dr. Huppé continued to keep the Employer informed through medical certificates (Exhibit 19) as to the Grievor’s health and when she might be able to return to work. Initially, after her breakdown in August of 1998, it was felt that it might be a few weeks or months before she would be able to return to work. By November of 1998 (Exhibit 19) Dr. Huppé indicated that the Grievor would not be able to return to work before March 1, 1999. This then got extended for another month in March 1999 which was followed by further extensions.

17.

In February 1999 the Grievor applied for a Clerk Typist position at the Campbellton Regional Hospital (Exhibit 42) but was unsuccessful. There was nothing to indicate that the Grievor, in fact, was qualified for the position nor was there evidence that would suggest the Grievor was able at that point in time to return to work. Further, it appeared Dr. Huppé continued to provide medical certificates to the Employer indicating that the Grievor was unable to return to work and at no time during 1999 or 2000 was it suggested by Dr. Huppé that the Grievor was able to come back to work.

18.

It was early 2001 before Dr. Huppé felt that the Grievor was able to return to work. In February 2001 the Grievor did have some discussions with Richard Leger who works in the Human Resources Department with the Employer and who had recently assumed responsibility under the CUPE agreement for employees subject to a return to work program. It was during one of the first meetings between Richard Leger and the Grievor that she gave him a medical certificate from Dr. Huppé dated February 14, 2001 advising that she was now able to attempt a return to work. The medical certificate indicated, however, that the return had to be gradual and that some tasks would have to be modified. Dr. Huppé in a modified work questionnaire (Exhibit 12) dated February 12, 2001 had expressed concern that the Grievor’s lengthy absence from the workplace would make it difficult for her to return, particularly given that there had been an earlier experience in 1998 which had not gone well. In her comments on the modified work questionnaire on February 14, 2001 Dr. Huppé had, in addition to referring to a gradual return to work with modified functions identified the Grievor’s restrictions as being mainly psychological which included fatigue, insomnia, anxiety, panic attacks, trouble concentrating and extreme irritability. Richard Leger called Dr. Huppé to inquire as to what she meant by a gradual return and modified duties. Dr. Huppé indicated that gradual meant a “work hardening” process by which the Grievor would work part days initially until she was able to work up to full days and the modified duties meant that she should not go back to Admitting where she would be in contact with Lise Doucet who had returned as Supervisor.

19.

Richard Leger had meetings with the Grievor in which they talked about jobs that she would be able to do. The Grievor made it very clear that she only wanted to consider clerical jobs and did not want to take a lower paying job. Richard Leger advised her of an AF‑1 position that was available in Dalhousie. The Grievor was not anxious to take the AF‑1 position because it was a demotion. Richard Leger advised her that it was merely a starting point and that she would be free to apply for other positions as they became available. It was approximately May 4, 2001 when Richard Leger made her aware of this position and at the time she was not interested because she did not want to drive that far (approximately twenty minutes) and, further, she was having some problems with her foot and wanted to have that cleared up before she started any work. On May 11, 2001, the Grievor called Richard Leger to advise that she would accept the position in Dalhousie and could begin work on June 18, 2001. There were some initial difficulties regarding the possibility of the Grievor having to take a bilingual test but it was eventually agreed that the test would be delayed for six months so as to allow the Grievor to learn the position and become comfortable in the job.

20.

Richard Leger organized a meeting for June 7, 2001 with Union representatives, the Grievor and Employer representatives. It was agreed that the Grievor would start a gradual return to work on June 18, 2001. It was further agreed at this meeting that there were no medical restrictions except for the reduced number of hours per week that the Grievor would work initially for a six week period. Further, it was agreed that there would be a two month trial period to see if the Grievor was able to do the job.

21.

Richard Leger wrote a letter (Exhibit 13) to the Grievor dated June 13, 2001, five days prior to her scheduled return to the new AF‑1 position in the Ambulance Services Revenue Management Centre in Dalhousie. He identified this placement as a relocation under Article 31.07 of the Collective Agreement to accommodate her inability to return to her former position. A schedule (Exhibit 14) providing for a gradual return was prepared and progress meetings were scheduled on a regular basis. The work which the Grievor was assigned to do was seen as very basic clerical work and normally a few days of training is all that is required by individuals starting the job. The Grievor appeared to have difficulties, however, from the beginning gaining a grasp of the work and her training schedule was continued longer than what normally would be required for a new hire. The practice at the workplace was to keep track of employees’ error rates in completing the necessary forms and the Grievor was averaging far in excess of the average. The Grievor in a meeting with the Union and Employer representatives, including Richard Leger, on July 4, 2001 expressed the feeling that her high error rate was due to her long absence from work. At that time there was no undue pressure placed on the Grievor and she was told to expect that it would take a few weeks.

22.

On July 19, 2001 there was a further meeting with the Union representatives, the Grievor and the Employer, including Richard Leger. The Grievor’s error rates were still high and she was having difficulty with the computer programs. The Grievor blamed this on not having been given enough training, although the Employer took the position that she had been trained more than any other employee. In addition to not receiving sufficient training, the Grievor also felt that other employees were not welcoming. In a meeting which Richard Leger held on July 24, 2001 with those responsible for the reintegration of the Grievor at Dalhousie, he was advised that they did not feel her return to the work site was going well. They felt that her attitude was negative, that her work was not being done well, that her error rate was very high and that she had only managed to do fifty percent of the duties to date. On July 26, 2001 there was another meeting with the Grievor, the Union representatives and Employer representatives at which time Richard Leger reported that he had investigated the training of new employees and concluded that the Grievor had been given more training than any new employee would receive. The Grievor was not happy with this report and felt that she did not want to continue working in that type of environment. In particular she had difficulties with those training her. The evidence indicated that the trainers had to be changed from time to time because they found it very difficult to work with the Grievor.

23.

On July 30, 2001 the Grievor’s gradual return to work program was stopped by Richard Leger following discussions with Fernand Robichaud, the Director of Human Resources, and also after speaking to Dr. Huppé. Richard Leger expressed concern regarding the Grievor being aggressive with other employees and using foul language. Fernand Robichaud did speak with the Grievor who was very upset on learning that her return to work program was being terminated. Bonnie Hicks, the Employee Assistance Officer, was with the Grievor when she spoke with Fernand Robichaud and he did express concern that the working situation in the office where the Grievor had been placed did have some problems and may not have been the best place for the Grievor to have commenced a return to work. There was an undertaking that the Employer would continue to look for a position for the Grievor.

24.

There were no other clerical positions that were identified as available for the Grievor to try. In the meantime, however, Lise Doucet was no longer working in her former position in the Admitting Office and it was suggested that the Grievor might want to return to her former position. This possibility was discussed with Dr. Huppé who confirmed with Richard Leger on November 26, 2001 that the Grievor could return to work given that Lise Doucet was no longer working there. On December 6 Richard Leger met with Union representatives, the Grievor and other Employer representatives to discuss the gradual return to work schedule which was to take place over a ten week period (Exhibit 17). At the meeting it was agreed that the Grievor would receive four weeks of orientation from December 31, 2001 to February 1, 2002 in order to familiarize her with her duties again. It was also understood that the Employer saw this as the Grievor’s last attempt to return to work and that no other relocations would be discussed (Exhibit 57). Further, it was noted that Dr. Huppé had been consulted and that she saw no difficulty with the Grievor returning to her work without restrictions apart from the gradual return. Dr. Huppé provided a medical certificate on February 15, 2002 which confirmed that the Grievor was able to return to work as of the previous December (Exhibit 18).

25.

Richard Leger forwarded a letter (Exhibit 16) to the Grievor dated December 6, 2001 which summarized many of the same points that had been made in the group meeting on December 6, 2001. It was noted that the ten week return schedule would result in the Grievor resuming full-time employment on March 11, 2002. Prior to the decision to allow the Grievor to return to her position, there were some concerns expressed to Richard Leger by other Booking Clerks who questioned whether the Grievor would be able to do the work and whether she might become aggressive with them given their past experience with her. Richard Leger advised them that the Grievor would be given training and the same opportunity that all of them would be entitled to if they had been away from the workplace for a number of years. In response to having heard these concerns from the Booking Clerks, Richard Leger at the meeting of December 6, 2001 mentioned to the Grievor that her personal problems were to stay at home and that the other employees did not have to treat her as their best friend.

26.

The Grievor’s return to work did not go well and many of the same difficulties that had arisen with respect to the Dalhousie position in June 2001 appeared to be repeating themselves. The Grievor had difficulty keeping up with the work and organizing it. Employees working with the Grievor also started to express concerns in terms of the work she was doing and ways in which she bothered them because of what were probably habits she did not realize she had developed. Staff began to express these concerns (Exhibit 41) in early February 2002 to Richard Leger. The Grievor put in writing on April 1, 2002 (Exhibit 40) some of her thoughts with respect to her return to her former workplace. She indicated that during the first two weeks she felt comfortable with the way things were going. By the third week, however, she began to feel uncomfortable with most of her co-workers and did not feel part of the office. She felt that she was always being watched and that she had to justify every move. She also mentioned not feeling that she has been able to develop a rapport with her manager, Diane Pelletier, and was concerned that Diane Pelletier may have prejudged her before getting to know her. She also documented some of the interactions with staff that she felt confirmed that they were not accepting of her.

27.

Richard Leger in his notes (Exhibit 59) mentions that in a meeting with Union representatives, the Grievor and Employer representatives on January 29, 2002 it was agreed to extend the gradual return to work by one week to allow the Grievor to catch up on her work and to begin her full-time schedule with no back log. At that meeting, the Grievor expressed concern that her work was too much for one person to do and that she was not ready to start working on her own. The Grievor did agree, however, that she did not need any more training. At the same time, Yvonne Levesque, the Grievor’s immediate supervisor, expressed concerns that the Grievor could not take decisions on her own and panicked very easily. Further, it was noted that she was often away from her desk unnecessarily and was not able to plan her work well. In particular, it was noted that the Grievor’s pending list was growing daily and there was feedback from various clinics for which the Grievor made arrangements that there were unnecessary calls and lists arriving late. It was noted that others who had done the job in the recent past had not found it too much for one person. The Employer and Grievor at the adjudication hearing reviewed statistics as to the number of clinics and patients. The information is complex but it is difficult to conclude the increase is significant in terms of workload. There is no doubt that the office at times can be very busy.

28.

By March 6, 2002 Richard Leger, at a meeting attended by Union representatives, the Grievor and Employer representatives, explained to the Grievor concerns they had regarding her work. It was noted that the purpose in telling her these perceived difficulties was to give her a chance to correct them. At this meeting, the Grievor, in contrast to the Employer’s position, argued that she was very organized. Further, in accordance with Richard Leger’s notes on the meeting (Exhibit 64), she stated that she had been able to do the work three years ago without difficulty. Later in the meeting, however, she did note that she always had a backlog. There was also some discussion regarding a clash with an individual in the Ambulatory Care Department. The Grievor also expressed concerns that other staff did not want her in the department.

29.

Things did not improve following the meeting of March 6, 2002 and in meetings which the Grievor had with Richard Leger on March 20 and March 24 she expressed concerns regarding her manager, Diane Pelletier, and with other employees in the office. She referred to it being a poisoned work environment. Further, she stated that she is not sick and had no medical problems that would prevent her from doing her job.

30.

There was a group meeting on March 27, 2002 with Union representatives, the Grievor and Employer representatives. There was a discussion regarding the pending list and the fact that it had now grown significantly to 268. At that point, Richard Leger suggested that the Employer could arrange for the pending list to be brought up to date so that she would be able to concentrate on her work and not worry about the backlog. Diane Pelletier did note that on March 31 she was able to do ninety-six of the pendings in one hour. At this rate all of the pendings would have been done within a three hour period. Diane Pelletier’s position was that the Grievor’s position was the easiest one in Central Scheduling and that the department could not continue to function with the level of errors and delays occasioned by the Grievor.

31.

When things did not appear to be improving, the Employer decided that the Grievor was unable to do the work and nothing would be gained by continuing the process. There was some discussion with Dr. Huppé shortly before the Grievor was advised on April 14, 2002 that she was being dismissed. The decision to terminate was made by Jean Boulay, one of the Employer’s Vice-Presidents, and Fernand Robichaud following input from Richard Leger. The Union was advised in advance of the Employer’s decision and there were no alternative suggestions made by the Union as to what else the Employer might be able to do for the Grievor. The Grievor at this point had made an official complaint respecting her supervisor, Diane Pelletier, but this complaint was not made an exhibit and the Employer saw it as a separate issue from the termination. The evidence did not indicate that the complaint was subsequently pursued by the Grievor.

32.

Bonnie Hicks, the EAP representative at the work site, confirmed that Fernand Robichaud had informally advised her that he was thinking of firing the Grievor just prior to her termination. Bonnie Hicks expressed disagreement with the proposed termination as she was of the impression that the Grievor was progressing with her medical concerns. She noted that at times it appeared the Grievor was doing very well although she acknowledged that the Grievor was still seeing Dr. Huppé. She did confirm that Fernand Robichaud advised her that Dr. Huppé agreed with the termination suggesting that she was of the opinion that the Grievor was not at that point able to return to work. Finally, Bonnie Hicks did testify that she had meetings with Fernand Robichaud and Union representatives asking them to address the problems in the Health Records Department. She did acknowledge that she is not involved in return to work situations as this is handled within the Human Resources Office which receives the detailed information.

33.

William Smith, the current President of Local 833, testified as to his involvement with attempts to return the Grievor to the work site. He was involved, for instance, with the attempt to place the Grievor in the position in Dalhousie. He testified that as far as he was aware at the time the only restriction on her returning to work was that she not work along side her former supervisor, Lise Doucet. He did not appreciate that there were references to restrictions regarding her concentration and other personal problems in the medical certificates from Dr. Huppé. On reviewing some of the medical documentation provided by Dr. Huppé referring to the Grievor’s problems with irritability and tiredness, he felt that it would not be possible for her to return to full-time employment.

34.

William Smith did acknowledge having talked to the Grievor about her unwillingness to accept positions in other areas such as housekeeping and acknowledged that this limited the Employer’s options. Under cross-examination William Smith acknowledged that he was aware that the Grievor had some mental health problems but thought that she had been given a clean bill of health. He did acknowledge knowing that the Grievor had been off sick and that the Grievor had been admitted to a psychiatric unit of the Hospital.

35.

The Grievor in her evidence made reference to the “helper” not being available anymore when she returned to the workplace in 2002. She stated that everybody at the workplace was complaining regarding the overload of work. She would have been the most senior employee in the department when she went out sick in 1998. When shown a copy of the memorandum (Exhibit 41) from Kilby Foster dated February 5, 2002 she stated that she had not been aware of this memorandum prior to her termination. At the same time, she acknowledged that Richard Leger’s discussions with her had expressed concerns regarding her relationship with other employees such as being told not to talk about her personal problems with others. The Grievor expressed concern that she had not been given sufficient time to prove herself and had only worked on her own for a few days.

36.

The Grievor did provide a list of dates (Exhibit 84) on which she had been seen by Dr. Huppé in 2001-2002. This list indicated that the Grievor had been seen on November 22, 2001 prior to her return to work on December 31, 2001. At that point Dr. Huppé did not advise her that she was 100% cured and she continued to see Dr. Huppé subsequently. She was subsequently seen on January 17, 2002 and on April 8, 2002, a few days prior to her termination. She was subsequently seen by Dr. Huppé on May 9, July 4 and November 28, 2002. She stated that she has realized that if she is going to get better that it has to be up to her. She did present a letter from her family physician, Dr. Laevski, who confirmed that the Grievor has taken the initiative to improve her health and was meeting with a certified counsellor. She is no longer seeing Dr. Huppé.

37.

There was documentation provided (Exhibit 87) that the Grievor is receiving CPP disability payments. In the application for permanent disability payments signed by Dr. Huppé on May 10, 2002 she provided a diagnosis as follows:

“Personality disorder with extreme anxiety, difficulty with attention, concentration, memory, suspicious of people around her, tolerates poorly interpersonal relationships.”
Dr. Huppé in response to a question on the CPP application for permanent disability (Exhibit 89) indicated that it was unlikely that the Grievor’s impairment would improve sufficiently so as to no longer markedly restrict her in her daily living. The Grievor at the time of the adjudication hearing indicated that she was receiving CPP disability payments as she was still unable to work. She, however, indicated that her personality disorder was treatable and she feels that she has made significant improvements in her health. The Grievor in response to a question as to her current health stated that she is seeing a certified counsellor and felt that she was getting close to a complete recovery. She indicated that she was determined to get back to work and expected that in the near future she was going to be sufficiently recovered to allow her to return to work. At the moment she indicated that she is on the lowest dosage of medication that has ever been prescribed for her since her illness. She did indicate that when back at work previously she may have had to increase her medication.

38.

The Grievor in her evidence also confirmed that she had advised Richard Leger that she did not want to go to housekeeping and insisted on a clerical-related position when talking to him about alternative employment in 2001. The Grievor confirmed that since her dismissal her Blue Cross coverage has been terminated and that she has not been provided with any severance package. She is anxious to return to work.

39.

Patrick Roy, who replaced William Smith in handling the Grievor’s situation in December 2001, stated that he had not been advised of Dr. Huppé’s comments that there was to be a gradual return to work with modified functions. He understood that this was simply a work hardening process. Patrick Roy did indicate that there had been conflicts between employees and management at the Dalhousie office where the Grievor was sent to work in June 2001. He also indicated that there had been numerous problems regarding workload and office conditions in the Central Booking Department where the Grievor’s original position had been located. He indicated that employees had not been happy with Diane Pelletier because of her not having had experience in the office and because of her trying to change the system. He noted that most of the employees in the department have now changed. Under cross-examination he agreed that when the Grievor was placed in the Ambulance Services Department in Dalhousie that this was an accommodation under Article 31.07 which does require an individual have a disability. He also reviewed the notes of Richard Leger regarding meetings between the Union, the Grievor and Richard Leger and did not disagree with any significant aspect to the notes. Patrick Roy also indicated that he had never asked the Employer what it meant by advising the Grievor that this was her last return to work. With respect to the operation of the office in Campbellton, Patrick Roy acknowledged that there are still four employees doing the same work but he indicated that the workload has been reorganized and that there is some weekend work.

ARGUMENT
Argument of Counsel for the Employer
40.

Counsel for the Employer noted that when the Grievor returned to work on December 31, 2001 that there were no work restrictions identified by Dr. Huppé. Further, the Grievor herself, it was argued, confirmed that Dr. Huppé said she could return to her former job. At no time, it was noted, was there any suggestion that the Grievor should only perform limited duties of her former job. Based on the information which the Employer was able to gather, it was argued that it was reasonable for the Employer to conclude that the Grievor had recovered from her illness and, apart from a work hardening/gradual return schedule, she was not subject to any restrictions. Further, it was noted that the Employer had not been advised that the Grievor was considered permanently disabled as evidenced by her application to the CPP (Exhibit 89).

41.

Counsel for the Employer in making reference to the adjudication decisions Re Elizabeth Marshall-Rubia (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Robert Tuck dated November 29, 1991) and Re Ronald MacLeod (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Christopher Collier dated October 1, 1991), acknowledged that if a disability has been diagnosed and an accommodation required to allow an employee to return to work that the Employer has an obligation pursuant to Article 31.07 of the Collective Agreement to try and find an appropriate placement for the employee. It was argued, however, that in the present case there was no accommodation required as the Grievor was being returned to her former job following the recommendation of her medical doctor who did not suggest that any changes to the duties were necessary.

42.

Counsel for the Employer referred to a number of cases in which the arbitrator concluded that the employer was within its rights to terminate the employment of the employee due to a failure of the employee to meet the performance requirements of the job. These cases included: (1) Re Laurina Boucher (unreported decision under the Public Service Labour Relations Act by Adjudicator Noel Kinsella dated December 21, 1992) in which the grievor who had been absent from her work for thirteen months as a Custodian I, was terminated for being unable to do the work. The adjudicator found that the employer in that case was ready to reasonably accommodate the grievor but the grievor was not sure she could do a lighter work assignment. (2) Re John Arbeau (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Robert Kenny, Q.C. dated December 7, 1989) in which the adjudicator upheld the dismissal of an employee who claimed the employer was in breach of its duty to accommodate him by requiring he work night shifts. (3) Re Marilyne Mallet (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Claude Poirier dated May 29, 1996) in which the adjudicator found that the employer had taken reasonable measures short of undue hardship to accommodate the grievor by reducing her teaching load and substituting other duties as recommended by her doctors. (4) Re Bonnie Gibson (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Julie Durette dated May 4, 1998) in which the adjudicator concluded that the work deficiencies of the grievor were not caused by the depression she was suffering and that the employer had satisfied the burden of showing that the grievor was not able to carry out the duties and responsibilities of her position as a social worker at an acceptable level.

43.

Counsel for the Employer argued that the initial return of the Grievor to her former position in July 1998 had failed because the Grievor was still ill and not recovered and was not due to any lack of effort or improper conduct by the Employer. The fact that she had not recovered from her mental illness, it was argued, was supported by the fact that in March 1999 the Grievor had applied for a disability pension under the Canada Pension Plan. Further, it was argued that it could be reasonably concluded that the reason the position in Dalhousie, which the Employer had identified in June 2001 as alternative employment for the Grievor, did not work out was due to the Grievor not having recovered from her illness.

44.

Finally, it was noted that the Employer in December 2001 made it very clear to the Grievor that it was prepared to attempt to return the Grievor to her former position one last time. It was argued that the evidence showed that the Grievor still had problems with organization of her work and interpersonal relationships. The Grievor at this point, it was noted, had been absent from the workplace for almost four years. Given this situation, it was argued that the Employer had just cause for termination of the Grievor’s employment following a lengthy opportunity to return to the workplace.

45.

In closing, counsel for the Employer noted that the Union had not suggested any further alternatives which the Employer might consider for the Grievor. It was noted that it was the Grievor herself who had insisted on a clerical position as opposed to some other job in the hospital. Counsel for the Employer referred to two arbitration decisions which uphold an employer’s right to terminate an employee if medical conditions or handicap prevent the employee from performing essential duties of the position. Those cases were Re Stelco Inc., Hilton Works and U.S.W.A., Loc. 1005 (Rattray), (2001), 99 L.A.C. (4th) 230 (Carrier) and Re Stelco Inc., Hilton Works and U.S.W.A., Loc. 1005, (1995) 50 L.A.C. (4th) 301 (Marcotte).

Argument of Counsel for the Union
46.

Counsel for the Union argued that the Employer was under a duty to accommodate the Grievor due to her mental disability and that it had failed to do so to the point of undue hardship. Further, counsel for the Union argued that the standard which the Grievor had to meet in the performance of her job was not the standard she had maintained in the position previously but that of the average person who had been in the position. It was acknowledged that the Grievor may not yet have one hundred percent recovery from her illness and, therefore, was not performing to her former standard. It was noted that when the Grievor went back to work in 2002 the workload was very heavy. This increased workload, it was argued, is supported by the letter (Exhibit 37) from Linda Charest in which she raised several concerns regarding the workplace.

47.

Further, it was noted that there had been numerous communications with Dr. Huppé who recommended to the Employer that the Grievor return to “modified functions” (Exhibit 12). It was argued that the Employer had failed to make inquiries as to what Dr. Huppé meant by modified functions and had not advised the Union of this qualification.

48.

Counsel for the Union noted that Fernand Robichaud had apologized to the Grievor for having put her in the work environment of the position at Dalhousie in June of 2001 which was very stressful. Further, when the Grievor returned to her original position on December 31, 2001 it was argued that the Employer had not provided any safety nets for the Grievor. It was noted that the Grievor did not even get to complete 650 hours on a trial basis which is the minimum in the Collective Agreement under the probationary clause. It was argued that returning to work on a reduced hours of work basis is not an accommodation.

49.

In support of her arguments counsel for the Union referred to the adjudication decision Re Dora Letourneau (unreported adjudication decision under the Public Service Labour Relations Act of Adjudicator Donald MacLean dated October 31, 1999) in which it was found that an employer failed to make reasonable efforts to relocate an employee who was suffering from back problems. Reference was also made to the arbitration decision Air Canada v. National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW-Canada), Local 2213 (Bird Grievance) [2002] C.L.A.D. No. 113 (Dissanayake). The arbitrator in that case ruled that the onus was on the employer to show that it had accommodated the employee who due to her psychological condition was unable to work under stressful conditions. There was also a reference in the Air Canada case to a poisoned work environment which, it has been suggested by the Union, existed in the present case as well.

50.

Counsel for the Union made reference to the Employer’s denial of the Grievor’s application for the Clerk Typist position (Exhibit 42) in June 1999 and to a list of other jobs which had been posted between 1998 and 2002 (Exhibit 73) but not offered to the Grievor. It was also argued that the attempt to accommodate the Grievor in the Ambulance Services job in Dalhousie was a disaster and not an appropriate accommodation as acknowledged by Fernand Robichaud when he apologized to the Grievor.

51.

Finally, it was noted that when the Grievor returned to her old position on December 31, 2001, she was faced with new supervisors and new expectations. As well, she felt stigmatized on her return to work by her fellow employees and subjected to an increased volume of work (Exhibit 38).

52.

Counsel for the Union equated the present case to that which existed in the arbitration decision Re Canada Safeway Ltd. and U.F.C.W., Loc. 401 (1992), 26 L.A.C. (4th) 409 (Wakeling) in which the grievor was also suffering from underlying mental problems. On the basis of the facts in that case, the arbitration board ordered the employee reinstated subject to several conditions regarding employment that would accommodate the employee. The arbitration board (at pages 443-444) commented that in order to have upheld the employee’s termination in that case it would have had to conclude that the employee was unable to discharge his duties at the time of dismissal, that he would be unable to discharge his duties within a reasonable time following his termination, that reasonable assistance from the employer would not enable the employee to discharge his duties as of the termination date or within a reasonable time thereafter, and, that there is no other job in the bargaining unit which the employee could perform as of the termination date or within a reasonable time thereafter. In that case it was found that the employer should have realized the employee had a mental illness and referred him for medical assistance.

53.

Similarly, in the arbitration decision Re Aro Canada Ltd. and International Assoc. of Machinists, Lodge 1817 (1975), 10 L.A.C. (2d) 81 (Beatty), the arbitration board concluded that the employer failed to prove that it had just cause to terminate the grievor in that its determination of her ability was not reasonable in the circumstances. In particular, the board noted that the test of whether an employee could perform the duties of a job was to be based upon the strengths and abilities of the “reasonably proficient workmen who have performed these tasks in the past.” The arbitration board made the following comment at page 86 of its award:

“That is to say both parties implicitly recognized that, at the very least, the proper course of action for an employer in cases such as these, where there is no misconduct and no debilitating condition which would generally inhibit an employee from performing any available work for the foreseeable future, would have been to lay-off the employee pursuant to the terms of the collective agreement.”
54.

Two other arbitration decisions referred to by counsel for the Union addressed an employer’s obligation to bundle tasks or adjust existing jobs in order to accommodate disabled employees to the point of undue hardship. In the Re Canada Safeway and U.F.C.W., Loc. 401 (Oliphant) (2000), 89 L.A.C. (4th) 312 (Sims) case, the arbitrator found that the employer failed to consider the possibility of reconfiguring duties of the job of cashier in order to accommodate the employee. In that particular case the employee injured her elbow and could not do the normal duties of a cashier. In particular, the arbitrator determined that it was improper of the employer to have insisted that the grievor pass a test demonstrating her present ability to meet the full requirements of the job unmodified and without a trial period.

55.

In the Re Calgary District Hospital Group and U.N.A, Loc. 121-R (1994),  41 L.A.C. (4th) 319 (Ponac) case, a nurse injured her shoulder and had lifting restrictions. A few months later when she was ready to return to modified employment the arbitration board pointed out that the employee did have an obligation to facilitate her own return and had to accept that things could not be the same. The employer’s obligation was to investigate whether existing nursing jobs could have been adjusted, modified or adapted not just whether the employee could do any of the existing jobs.

56.

An interesting case referred to by counsel for the Union was Parisien v. Ottawa-Carleton Regional Transit Commission [2003] C.H.R.D. No. 6 which was a decision by A.D. Hadjis, a member of the Canadian Human Rights Tribunal. In that case the employee, a bus driver, was suffering from post traumatic stress disorder and was receiving medical treatment from a psychiatrist. The employee asked the employer to allow him to return to work and referred to the fact that although he was not one hundred percent he was able to perform modified job duties. It was noted in the decision of the tribunal that the initial burden is on a complainant to establish that the standard adapted by an employer is prima facie discriminatory. Once this burden is satisfied, the onus then shifts to the employer to show that it acted honestly, in good faith and that it was impossible to accommodate the employee without undue hardship. In paragraph 44 the tribunal stated as follows:

“Thus, it is argued, all of the elements of the prima facie case have been made out. The Complainant who suffered from a disability, was dismissed from his employment by the Respondent, at least in apart, because of his record of absenteeism. The primary cause of the absenteeism was his disability. Therefore, one of the factors in the Respondent’s decision to dismiss the Complainant was his disability, which constitutes one of the proscribed grounds of discrimination under the Act. For a complaint to be substantiated, discrimination need only be one of the factors underlying a respondent’s conduct . . . . Accordingly, submits the Commission, the Respondent in the present case is prima facie in breach of the Act.”
What the employer was required to show in that case in terms of accommodation was whether it could, in fact, accommodate the employee’s innocent absenteeism.

57.

Counsel for the Union made reference to another Canadian Human Rights Tribunal decision Desormeaux v. Ottawa-Carleton Regional Transit Commission [2003] C.H.R.T. No. 1 (MacTavish) which dealt with the case of an employee, Ms. Desormeaux, who was terminated because of her chronic innocent absenteeism which was due in part, at least, due to migraine headaches and other health problems. The evidence in that case showed, in fact, that the employee had raised the question of accommodation at an early stage. As well, a medical report regarding her health condition had been provided to the employer and yet the employer was unwilling to explore what could be done to accommodate the employee. At paragraph 110 of its decision the Tribunal made the following conclusion:

“The law regarding the duties of employer and employee in relation to accommodation is clear: it is the responsibility of the disabled employee to bring the facts relating to the discrimination to her employer’s attention. Through the efforts of Mr. Vye, Ms. Desormeaux did this. It is not up to the employee to originate a solution - that is the responsibility of the employer. . . . In these circumstances, I am satisfied that Ms. Desormeaux fulfilled her duty to facilitate the search for accommodation.”
58.

Counsel for the Union as a remedy requested that the Grievor be reinstated in her position in Clinic Booking when a doctor provides confirmation that she can return to work. Further, if at that time an accommodation is requested, then the Employer should be ordered to provide it. Finally, it was argued that the Grievor should be fully reimbursed for all losses flowing from her dismissal and her benefits should be restored.

DECISION
59.

The issue to be determined is whether the Grievor has been unjustly terminated. The answer to that question is complicated by the fact that the Grievor for almost four years prior to her termination had been under a doctor’s care for a mental illness. This factor raises the additional issue as to whether the Employer has discriminated against the Grievor by failing to accommodate her.

60.

The Employer in its dismissal letter (Exhibit 4) dated April 11, 2002 stated that its decision to dismiss the Grievor was “. . . based on your incapacity to perform the duties of your position to the satisfaction of your employer.” The Employer in its letter of termination then went on to make reference to this being the second recent unsuccessful return to work initiative, in addition to a previously unsuccessful attempt in 1998. The Employer comments that this leads it to conclude that the Grievor is unlikely to be successful in reintegrating into the workforce and that “. . . any further attempts would constitute undue hardship to the employer.”

61.

Ignoring for the moment the issue as to whether the Employer had discriminated against the Grievor and was obligated to accommodate her to the point of undue hardship, the evidence clearly established that the Grievor, following her return to work on a graduated work program on December 31, 2001, was unable to perform the basic duties of her job as Booking Clerk. This job as Booking Clerk was the job the Grievor had previously held for many years prior to February 24, 1998 when she went on a long term leave of absence due to a mental breakdown. Although the nature of the job may have changed somewhat in the intervening years, there is no question but that the Grievor had an intimate knowledge of the nature of the work to be done, the people involved in the work and the process to be followed. In addition, she was provided with a very detailed orientation program intended to assist her return.

62.

The Grievor had made an earlier attempt to return to her original position in July of 1998 with a similar result. There was evidence introduced as to the number of clinics requiring bookings in 2002 versus the number of clinics in earlier years. This evidence was inconclusive in terms of illustrating any significant increase or decrease in the number of clinics. What did appear clear from the evidence is that the work had been done in the Grievor’s absence by someone who obviously had become acclimatized to the position rather quickly. The evidence did indicate that other employees in the same office had complaints regarding working conditions and there obviously was some stress in the workplace. It must be remembered, however, that the workplace is a hospital and deadlines and attention to accuracy are very important to the performance of the job. The Employer’s concerns with the Grievor’s work performance, however, did not relate so much to the Grievor performing at an average or an above average speed during a full work day but whether she was demonstrating the organizational skills that would be necessary to enable her to be competent in the performance of the duties.

63.

Further, there were concerns expressed by both the Grievor and the Employer as to the relationship between the Grievor and her fellow employees. It was apparent that employees were concerned when they heard that the Grievor would be returning to the workplace on December 31, 2001 given their experiences with the Grievor in her earlier attempt to return to the same position as well as their relationship during the last few years of her time in the position prior to February 1998. At the same time, I am satisfied that the employees were prepared to cooperate with the Grievor and provide her with assistance as required when she returned on December 31, 2001. It must be appreciated, however, that an employee labouring under a mental illness which has been described by her doctor as a personality disorder involving suspicious thoughts about fellow employees may create a difficult working environment for those fellow employees. It is equally difficult to assess evidence as to occurrences of conflict at the workplace in the absence of any professional assessment as to the Grievor’s mental condition and its impact on her ability to function in a positive manner with other employees at any particular point in time. The Grievor, in her own evidence, appeared to recognize that she was not able to cope and take charge of assigned duties. The reason for this is difficult to determine but it would appear to be directly linked to her mental illness.

64.

Again, ignoring for the moment the issue as to whether the Employer was under a duty to accommodate the Grievor, there is no doubt that the evidence leads to the conclusion that the Grievor was unable to properly perform her job duties during early 2002 when returned to her former position. The arbitration board in the Re Aro Canada Ltd. case (supra) at page 86 made the comment that in cases where an employee is unable to perform the duties of her job through no misconduct of the employee or debilitating condition that would inhibit an employee from performing available work for the foreseeable future, the appropriate remedy is to lay off the employee rather than terminate her. In the present case, the Grievor has been away from the workplace for almost four years apart from a few months in which she made unsuccessful attempts to return to work. There are similarities to the case of Re Laurina Boucher (supra) in which a Custodian who had a physical injury was away for thirteen months before returning to the workplace and being unable to do the duties of the position. At page 10 of that decision the arbitrator refers to Brown and Beatty (pages 377-378) which concludes that termination of employment is warranted when the employee’s disability “ . . . is so severe as to irreparably breach the employment relationship and deprive it of its viability.” Brown and Beatty in their current text (topic 7:6100, at page 7‑289, December 2002) make the following comment:

“Most fundamentally, where it can be established that (i) an employee’s record of past absences is excessive and (ii) that there is no reasonable expectation that it will improve in the future then, unless the employer has waived its rights, and so long as it will not deprive those who are handicapped of their rights to sickness, disability and related benefits more than others, nor of their right not to be discriminated against that is guaranteed in both the Constitution and human rights legislation, employers can terminate their services on the grounds of innocent non-culpable absenteeism.”
65.

In the present case, there is no question that the Grievor’s absences have been excessive. More importantly, however, the Grievor has provided no basis on which the Employer can have any reasonable expectation that her attendance in the future will improve. The Employer has had the evidence of the Grievor’s previous attempts to re-enter the workplace covering almost four years as well as discussions with Dr. Huppé that, although at times hopeful in the past, provided, at the time of termination, no reasonable expectation as to when the Grievor would have recovered sufficiently to return. Even at the adjudication hearing the Grievor acknowledged that she was not yet ready to return to work and no doctor was called to address her current prognosis. Further, there was evidence that she has been on a disability benefit from the Canada Pension Plan since July 1998. There was a further application to the Canada Pension Plan signed by Dr. Huppé on May 10, 2002 shortly after the Grievor’s termination. The diagnosis by Dr. Huppé at that time was:

“Personality disorder with extreme anxiety, difficulty with attention, concentration, memory, suspicious of people around her, tolerates poorly interpersonal relationship.”
Further Dr. Huppé indicated on the form that the Grievor’s impairment is not likely to improve sufficiently that she would no longer be markedly restricted in the basic activity of daily living.

66.

Based on the very complex facts of this case as presented over nine days of hearing, it is concluded that there was no reasonable foreseeability at the time of the Grievor’s termination that she would be able to return to work. As noted earlier, the Grievor’s absences are not the result of any culpable intention on her part but the result of an illness which she is obviously struggling to address and overcome. It is for her a mental disability within the terms of applicable human rights legislation. Neither party has denied the power of an adjudicator to apply the Human Rights Act in this particular situation. Counsel for the Union has argued that the Employer has discriminated against the Grievor by not attempting to provide some accommodation that would address this mental disability. Counsel for the Employer in response has argued that the requirement of accommodation is not applicable in the present situation given that the Employer was advised by Dr. Huppè that the Grievor was able to return to the workplace. The only qualification which Dr. Huppé had ever placed on the Grievor’s return to work was that Lise Doucet not be present at the workplace. There was a requirement that the Grievor be allowed a gradual return to work given the fact that she had been absent from the workplace for a lengthy period of time and would need time to regain her strength and acclimatize to the workplace. If this is an accommodation, then the Employer must be found to have provided it. Further, there must be seen to be some obligation on an employee to provide some information to the employer when the need for a particular type of accommodation is not apparent.

67.

The evidence is clear that the Employer was very aware that the Grievor was suffering from a mental illness. This information came to the Employer through the workplace as well as through correspondence such as medical certificates and telephone conversations with Dr. Huppé. A review of arbitration decisions leads to the conclusion that a large majority of the accommodation cases that have been decided relate to physical disabilities rather then mental disabilities. There appear to be few precedents with respect to mental disabilities. This may be due to the fact that mental disabilities are much more difficult to diagnose and provide a reliable prognosis on which an employer can proceed. One such precedent, however, is the Parisien case which is quoted earlier in this award. The employee in that case was suffering from a post traumatic stress disorder and the arbitration board concluded that he was dismissed, at least in part, because of his absenteeism record which was due to his disability. This was found to be discriminatory conduct by the employer under the provisions of the applicable human rights legislation which required that the employer accommodate the employee without imposing undue hardship on itself. In that case the employee when present was able to perform the duties of his job and the employer did not prove that providing a substitute driver when required due to the employee’s absenteeism would impose undue hardship on itself.

68.

The provision of a workplace where one employee will not be in contact with another employee due to the mental stress it will cause may very well be seen as an accommodation. When the Grievor returned to her former position in July 1998 and December 2001 Lise Doucet was absent and Dr. Huppé advised that the Grievor should under those conditions be able to return to work. There was reference in some of her medical certificates to “modified duties” but there is no question that the only information the Employer was able to gather with respect to the meaning of modified duties was a workplace in which Lise Doucet was not present. There is always the possibility of some misunderstanding in terms of what the doctor may have meant by modified duties but I am convinced on the basis of the evidence presented, which involved references to numerous conversations and correspondence by the Employer with Dr. Huppé and the Grievor, that Dr. Huppè at no time suggested nor intended any other type of modification in the duties of the Grievor other than the absence of Lise Doucet. Her reference to the gradual return to work was an acknowledgment of her expectation that the Grievor with some “work hardening” would be able to work full-time. Even if the Grievor had shown some potential to be able to perform the duties of her job on a part-time basis the Employer and Dr. Huppé may very well have progressed to considering whether part-time employment was a possibility. It appeared obvious, however, that the Grievor was anxious to return to full-time employment and Dr. Huppé was optimistic that she would be able to do so.

69.

In June 2001 the Employer could be said to have accommodated the Grievor by making the AF‑1 position in Dalhousie available to her. This job involved very basic clerical duties and in spite of this the Grievor was not able to handle them. There were obviously difficulties with particular individuals at that work site and this no doubt complicated the integration of the Grievor into the workplace. I am satisfied, however, that on the basis of the evidence that the Grievor, in spite of the stress in the workplace, would not have been able at that time to satisfactorily perform the duties of the job.

70.

Even with the knowledge of the earlier attempts to reintegrate the Grievor into the workplace, Dr. Huppé made no suggestions for modified work duties that would address any particular needs of the Grievor. Although Dr. Huppé did not testify, the implications from her not identifying any modified duties leads to the conclusion that, unlike an injured shoulder, a mental disability often cannot be accommodated by eliminating particular duties from the position. Some times the elimination of a stressful working environment can assist in accommodating a mental illness. The Grievor herself, however, in earlier discussions with the Employer had resisted any attempt by the Employer to find a position in housekeeping and, as mentioned earlier, Dr. Huppé had never proposed, in spite of many opportunities to do so, such an accommodation. The concentration at all times has been on looking for a clerical position in a work environment where Lise Doucet was not present.

71.

It is difficult in these circumstances to argue that the Employer has failed to accommodate the Grievor. It is acknowledged that under the jurisprudence applicable to accommodation there is a heavy onus on the Employer to search out ways of accommodating the Grievor. There obviously is some onus on the Grievor, however, to provide feedback to the Employer should she have concerns as to whether the Employer’s proposal is something that will be workable for her. Obviously, when there is a mental disability involved it is important that the medical professional who is treating the employee be involved as the employee may not always have a very good understanding as to what accommodations may be necessary. In this particular case, I am satisfied that Dr. Huppé was involved and had been consulted by the Employer and that she at no time expressed any concerns regarding accommodation to the Employer as it attempts to reintegrate the Grievor into the workplace.

72.

On the basis of the evidence, I am satisfied that the Employer within the knowledge that was reasonably available to it had attempted to accommodate the Grievor to the point of undue hardship. I am satisfied that the various attempts to reintegrate the Grievor into the workplace were done by the Employer in the best of good faith and did not impose any unnecessary occupational qualifications. Further, the Employer must be seen to have made every reasonable effort to accommodate the Grievor. The issue of accommodation, as noted earlier, has a very limited application in the present case. The case really turns on an assessment of the likelihood of the Grievor being able to discharge her duties, even with the assistance of the Employer, at the time of her termination or within a reasonable time thereafter. There has been no evidence presented that would suggest that there was any reasonable likelihood of this.

73.

It is trusted that the Grievor will appreciate that this is a quasi-judicial resolution of legal issues related to the termination of her employment. It should in no way be seen by the Grievor as any reflection on her good intentions and true desire to return to work and perform well. On the basis of the evidence presented it is clear that the Grievor has a very caring and loving relationship with family and friends. Further, it is obvious from the evidence that the Grievor has made some strides in dealing with her mental illness and is determined to continue to address this problem. It is hoped that, indeed, she will be successful and be in a position to seek employment at some point. After four years, however, the Employer cannot be required to continue to hold her former position for her.

74.

There was some discussion by counsel that the Grievor has not received any severance pay in relation to her termination. Although this matter was not argued in any depth by counsel, a review of Article 34.01, which refers to an employee being terminated due to disability being entitled to a severance allowance, suggests that it is applicable in the Grievor’s case. I will reserve decision to address the retirement allowance issue if the parties are unable to reach agreement on the Grievor’s entitlement to it. Other aspects of the grievance are dismissed.

DATED this 12th day of November 2003.



Brian D. Bruce, Q.C.


Adjudicator

APPENDIX “A”
List of Exhibits Submitted at Adjudication Hearing

on April 8, 9, May 20, 21, 22, 23, September 3, 4, 5, 2003
  1
Copy of Collective Agreement between CUPE and Board of Management (Expiry Date: June 30, 2003)

  2
Grievance of Charlotte Lyons dated April 15, 2002

  3
Letter dated May 9, 2002 to Charlotte Lyons from Jean Boulay (Employer’s reply to grievance)

  4
Letter dated April 11, 2002 to Charlotte Lyons from Jean Boulay - Notice of Termination

  5
Grievor’s Time Cards, 1995-2002

  6
Performance Appraisals for Charlotte Lyons, 1990-97

  7
Record of Employer for Charlotte Lyons

  8
Medical Certificate from Dr. René LaMontagne, 1998

  9
Medical Certificate from Dr. Diane Huppé dated July 6, 1998

10
Modified Work Questionnaire completed by Dr. Huppé dated December 15, 1998

11
Medical Certificate from Dr. Diane Huppé dated February 14, 2001

12
Modified Work Questionnaire completed by Dr. Diane Huppé dated February 14, 2001

13
Letter dated June 13, 2001 to Charlotte Lyons from Richard Leger re Transfer to AF‑1 Position in Dalhousie

14
Gradual Return to Work Schedule for July 2001

15
Medical Certificate from Dr. Diane Huppé dated August 2, 2001

16
Letter dated December 6, 2001 to Charlotte Lyons from Richard Leger re Return to Original Position

17
Gradual Return to Work Schedule for January, February and March 2002

18
Medical Certificate from Dr. Diane Huppé dated February 15, 2002

19
Nine Medical Certificates Covering Various Periods in 1998

20
Sick Leave Summary for Charlotte Lyons, 1990-2002

21
Nine Requests for Leaves of Absence from Charlotte Lyons between February 1998 and July 26, 2001

22
Letter dated July 13, 1998 to Dr. Diane Huppé from Diane Pelletier - Gradual Return to Work Schedule for July 1998

23
Letter dated July 13, 1998 to Dr. Diane Huppé from Diane Pelletier re Modifications to Return to Work Program for July 1998

24
Letter dated August 21, 1998 to Charlotte Lyons from Julie Guitard

25
Letter dated August 21, 1998 to Dr. Diane Huppé from Diane Pelletier

26
Job Description for Booking Clerk at Campbellton Regional Hospital dated April 1996

27
Ambulatory Care Request Form

28
Consultation Request Form

29
Outpatient Location Statistics for Campbellton Regional Hospital dated 11/03/98 and 28/04/98

30
Job Description for Invoice Processing Clerk (CL‑1) dated June 2002

31
Procedure to be Following by Invoice Processing Clerk

32
Payroll Change Notice dated September 8, 1998

33
Memo dated September 17, 1998 to Heather Cooling from Diane Pelletier

34
Notes of Diane Pelletier Regarding Return to Work Program, December 31, 2001 to April 11, 2002

35
Outpatient Location Statistics from 1997 to 2002

36
List of “Fix‑It” Issues Related to Clinics

37
Letter dated July 29, 2002 from Linda Charest

38
Position Classification Form for Admitting Clerk (AF‑2)

39
Letter dated May 22, 2002 for Booking Clerks Regarding Concerns re Working Conditions

40
Notes of Charlotte Lyons dated April 1, 2002 Summarizing Comments Regarding Return to Work December 31, 2002 - March 19, 2001

41
Memorandum dated February 5, 2002 to Richard Leger from Kilby Foster

42
Letter dated June 4, 1999 to Charlotte Lyons from Aurore Leblanc

43
Orientation Training Guide for Admitting-Central Scheduling-Clinics

44
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated February 21, 2001

45
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated May 4, 2001

46
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated May 11, 2001

47
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated June 4, 2001

48
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated June 5, 2001

49
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated June 7, 2001

50
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated July 4, 2001

51
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated July 19, 2001

52
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated July 24, 2001

53
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated July 26, 2001

54
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated July 30, 2001

55
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated September 21, 2001

56
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated November 26, 2001

57
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated December 6, 2001

58
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated January 18, 2002

59
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated January 29, 2002

60
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated February 5, 2002

61
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated February 12, 2002

62
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated February 15, 2002

63
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated March 5, 2002

64
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated March 6, 2002

65
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated March 20, 2002

66
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated March 24, 2002

67
Notes of Richard Leger regarding meetings to discuss Charlotte Lyons’ situation dated March 27, 2002

68
List of Helper Job Duties

69
Outpatient Location Statistics for January 2002

70
Outpatient Location Statistics for February 2002

71
Outpatient Location Statistics for March 2002

72
Outpatient Location Statistics for April 2002

73
List of Successful Applicants for Job Postings, January 1998 to May 2002

74
Employee Evaluation Form for Charlotte Lyons dated July 1981

75
Employee Evaluation Form for Charlotte Lyons dated July 1982

76
Performance Appraisal Form for Charlotte Lyons dated July 1985

77
Performance Appraisal Form for Charlotte Lyons dated August 1989

78
List of Clinics

79
Notes regarding scheduling patients for Clinics

80
Notes of Charlotte Lyons regarding her work situation from December 1997 to April 2002

81
Five Request for Leave of Absence from Charlotte Lyons

82
Notes of Charlotte Lyons regarding events on April 2, 2002, April 8, 2002 and April 15, 2002

83
Payroll Payment History for Charlotte Lyons in 2001 and 2002

84
List of dates from Dr. Huppé on which she saw Charlotte Lyons in 2001-2002

85
Letter dated August 27, 2003 to Charlotte Lyons from Dr. Laevski

86
Seniority List dated December 26, 1998

87
Notice of Entitlement dated April 30, 1999 re CPP Benefits

88
Letter dated August 29, 2002 to Charlotte Lyons from R. Chamberlain outlining monthly Disability Benefit

89
Portion of Application Form for Disability Benefits signed by Dr. Huppé

90
Harassment in the Workplace Policy

