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This adjudication arising from the termination of the grievor’s employment with the Atlantic Health Sciences Corporation was heard in Saint John, New Brunswick on June 29, 30 and July 2, 2004.  For reasons which follow the grievance is allowed.  The grievor is to be reinstated in her employment following a five-month suspension.
THE FACTS
1. 
Joy Hobbs is  47 years of age.  She has been employed with the Atlantic Hospital

Sciences Centre in Saint John since February 13, 1989.  In September of 1989 she became the Administrative Assistant in the Emergency Medical Services department (EMS).  Her responsibilities included payroll for 70 employees, scheduling EMS paramedics during  the day, booking vacation and sick leave for approximately 70 employees, recording minutes of meetings, typing for the Region Manager of the EMS department on occasion, purchasing,  and completing personnel forms.

2. 
Until February of 2003 her work record was unblemished.  There had been no

complaint about the quality of her work, nor had she ever been disciplined.  That changed on February 19, 2003 when the employer met with the grievor to express its concern that Hobbs had breached the Hospital Confidentiality Policy; firstly, by telling a paramedic (Glasby) that the Region Manager of the EMS department (Ian Watson) and another employee (Libby Maskos)  were discussing Glasby’s performance on a paramedic test; and secondly, by indicating to a secretary on 

sick leave that her return to the EMS department might be in jeopardy because the temporary substitute was doing well.  Hobbs acknowledges the impropriety of the comment with respect to Glasby but denies the contents of the conversation with the secretary.

3. 
The employer imposed a two-day suspension for this conduct in its letter of February

25, 2003 which reads in part:

“Indeed, the breaches of confidentiality that we have discussed have created [a] significant and avoidable administrative burden on this department and the Corporation.  Further, these issues make it very difficult for me, as your direct supervisor, to trust you with sensitive information of any kind ranging from internal staffing issues to the confidential patient information that you are exposed to on a regular basis. ...
In future, we require you to maintain the confidentiality of all information that you are exposed to as a result of your position.  Please refer to the current AHSC Corporate Policy on Confidentiality (attached).  To be clear, you must consider all conversations in which you participate or overhear, as well as all written documentation that you possess, to be confidential in nature.”

The Confidentiality Policy subsequently delivered to Hobbs provides in part:
“Policy Statement
Information of a confidential nature concerning a patient, staff or any other hospital business is to be held in strict confidence and is not to be discussed with anyone other than those persons authorized to receive such information in the course of their duties.
“ Procedure
1.       Confidential information includes but is not restricted to patient diagnosis, treatment or personal affairs, and hospital and employee matters relating to Finance, Payroll and Personnel.”

4. 
Hobbs’ performance was again the subject of review on April 16, 2003 which

is reflected in the employer’s letter to Hobbs on April 30, 2003.  In addition to concerns about Hobbs’ attendance at work and the accuracy of her work, the employer noted:

“4.  Appropriate Workplace Conversations:
As we discussed, it has been reported to me that you have engaged in conversations with the Emergency Department Administrative Assistant that included sexual content.  We have reviewed my expectations regarding appropriate workplace conversation topics and venues which clearly preclude the above.”

Hobbs denied any such conversation.  
5. 
The employer, as a result of its ongoing concerns about the grievor’s

appreciation of the concept of confidentiality in the hospital, arranged for the grievor to meet with Eileen MacGibbon, currently the employer’s Chief Privacy Officer.  Part of MacGibbon’s responsibilities were to conduct in-service sessions on confidentiality in the workplace.  On May 28, 2003 she met with Hobbs for two hours, running through her usual presentation but allowing more time than customary for questions after reviewing the Hospital Confidentiality Policy with Hobbs.  She explained her “need to know” rule - i.e. never discuss work or patient/employee information

 with anyone who does not need to know the information to perform their job.  MacGibbon testified that Hobbs’ questions indicated that she understood MacGibbon’s presentation.

6. 
On or about August 20, 2003 - the evidence was not precise except that it occurred

prior to August 25, 2003 - Hobbs encountered Sheri Pineo in the area of the hospital gift shop.  Pineo had worked as a temporary secretary in the Emergency Administration department of the hospital from May 2002 through February 2003.  Her work area and that of Hobbs were close together.  They came to know each other as co-workers and spent time, at least at the beginning of Pineo’s employment, having coffee and walking together.  They did not socialize outside of the workplace.  At the time of the chance meeting in August 2003, Pineo was working for a doctor in another area of the hospital.  Pineo testified that the conversation that took place between them began with an inquiry as to how well Pineo knew Tanya Whitaker, Pineo’s replacement as the temporary secretary in the Emergency Administration department, following which Hobbs said:

“I find Tanya is flirtatious with the Emergency doctors and the paramedics.  And I heard that Dr. Ducharme [the Department Head of Emergency Medicine] and Tanya had gone out to dinner one evening.  Dr. Ducharme intended to have his way with Tanya and it would have happened except that Tanya’s husband showed up so they had to end it.”

About a week later Pineo advised Whitaker of Hobbs’ remarks.  Whitaker was extremely upset as she has a partner and a young child.  She complained to Watson - Hobbs’ direct supervisor.  Both Pineo and Whitaker were then asked by the employer for written statements.  Pineo’s statement on Hobbs’ conversation reads:
“She [Hobbs] proceeded to ask me if I liked the new secretary in Emergency Administration, Tanya, as Joy said
 she had heard some “rumours” regarding Tanya and Dr. Jim Ducharme.  She proceeded to tell me that Tanya and Dr. Ducharme had gone out for supper one evening and that Dr. Ducharme had intended to “have his way” with Tanya but before this could happen, Tanya’s husband arrived.  Joy had also advised at this time that Tanya was trying to get “in” with all of the physicians and was constantly acting very “flirtatious” towards the Emergency physicians and paramedics.”

Pineo then went on to complain of inappropriate comments made to her when she worked in the Emergency Administration department particularizing information from Hobbs on a certain paramedic’s sexual orientation, the religion of another and Hobbs’ personal sex life.
7. 
Whitaker’s statement of what Pineo repeated to her reads:

“On Thursday, August 28, 2003 it was brought to my attention by an associate at work, Sheri Pineo that she had a brief conversation with a fellow co-worker by the name of Joy Hobbs a week or two prior.  Joy had commented to Sheri that she and I appeared to get along quite well and then she was wondering if she was aware of a situation, since Sheri and I seem to have a good relationship.  Joy commented that she had heard that Dr. Ducharme (my boss) and I went out for dinner and at that point her exact words were “he was trying to get into her pants”!  She told Sheri that she either had heard or believed that there was “something” going on between he and I.”

8. 
Hobbs’ version of her conversation with Pineo is slightly different.  She

acknowledges speaking to Pineo who she considered a friend.  After inquiring if Pineo had gone to dinner with Ducharme, she commented she found Tanya very “flirty” and went on to say:

“I heard Tanya went out for dinner with Dr. Ducharme from a nurse in Outdoor and Tanya’s husband arrived in the middle of it.”
Hobbs expressly denies using the language attributed to her by Whitaker and further denies intending any sexual innuendo. 
9. 
The employer responded to this information by instituting an investigation and

ultimately discharging Hobbs from her employment with the hospital on September 25, 2003.  In the termination letter the employer makes reference to the two-day suspension in February of 2003 and the subsequent letter of April 30, 2003.  It goes on to mention the disciplinary meeting and subsequent four-day suspension on August 25, 2003.  This suspension occurred after the comment by Hobbs to Pineo and its documentation by Pineo on September 3, 2003 and Whitaker on September 2, 2003.

THE ISSUE
10. 
Did the employer have just cause to terminate Hobbs?

THE POSITION OF THE PARTIES
The Employer
11. 
The employer argues that confidentiality in the hospital setting is of particular

importance - Re O’Hearon and the Saint John Regional Hospital, unreported, released 15 May 1992 (Collier).  The employer acknowledges that while the grievor’s remarks may not have been, strictly speaking, a communication of confidential employee information, it was information gathered in the workplace and passed on there thereby poisoning the workplace environment.   It is conduct then 

captured by the employer’s Sexual Harassment Policy.  The employer pointed out the steps it characterized as progressive discipline and relies upon the following cases in support of the termination penalty:

Re CUPE (Melanson and New Brunswick Hospital Corporation Region 1); (Beausajour) unreported, released 23 February 1994 (McLean);

Re ITT Cannon Canada and CAW Local 1290 (1990), 15 LAC (4th) 369;

Re Pope and Talbot Limited and IWA - Canada, Local 1-423 (2001), 106 LAC 4th 19;

Re TRW Canada Limited and TPEA (Caroselli) (2002), 103 LAC 4th 411.

The Union
12. The Union says that the grievor’s conduct in spreading a rumour was wrong for

which the grievor apologised at the hearing and has demonstrated remorse.  It argues that the grievor exemplified an unfortunate human frailty for which she should not suffer “industrial capital punishment” particularly as she never intended the harm to Whitaker which resulted - see Brown and Beatty, Canadian Labour Arbitration, para 7:4424, and she has suffered economic hardship as a consequence, Brown and Beatty, para 7:4426.

13. 
The Union urges that the Board consider the mitigating factors found in Brown and

Beatty at paragraph 7:4400, Hobbs’ rehabilitative potential, Brown and Beatty, paragraph 7:4422 and to be compassionate, Brown and Beatty, paragraph 7:4427, i.e. “If the arbitrator harbors any reasonable doubt as to the propriety of the sanction, then the grievor should be given the benefit of doubt”.

14. 
As to the nature of gossip and whether it constitutes sexual harassment, the Union

relies upon Re University of Manitoba and CAIMAW, Local 9, (1989), 6 LAC 4th, 182.

15. 
The Union submits that while the grievor’s conduct may be the subject of discipline,

the penalty imposed was disproportionate - see Re Hydro Electric Commission of Ottawa and IBEW, Local 1569 (1991), 19 LAC 4th  338; Re Powell River General Hospital and British Columbia Nurses Union (1995), 46 LAC 4th 177, and Re Cape Breton (Regional Municipality) and CUPE, Local 933 (2000), 105 LAC 4th 169.

REASONS FOR DECISION
16. 
At the outset it is important to clearly identify the nature of  the grievor’s conduct that

gave rise to her termination.  In late August of 2003 Hobbs repeated a rumour which she had overheard in the hospital to the effect that Whittaker and Ducharme,  co-workers at the hospital, had dinner together which might have led to further contact had not Whittaker’s husband appeared; i.e. I accept Pineo’s description of the conversation.   When Whittaker was told of the rumour she was understandably upset and complained to Hobbs’ supervisor.  She pointed out that the rumour makes her job difficult in that she must meet with Ducharme in his office with the door closed from time to time to discuss confidential patient information.  She is concerned about what other employees might think is taking place because of the rumour passed on by Hobbs to Pineo. 

17. 
The termination letter and the thrust of the employer’s argument at the hearing

alleged that Hobbs’ conduct constituted a breach of the hospital’s confidentiality policy.  However, as counsel for the employer acknowledged, rumour-spreading is not “information of a confidential nature concerning a patient, staff or any other business” to which the confidentiality policy applies.  However, the employer’s investigation into the matter resulted in a letter going forward to the grievor on September 25, 2003 - contemporaneous with her termination letter - indicating it found Hobbs was in violation of the employer’s Harassment in the Work Place policy.  The letter did not particularize the violation.  No authorities were cited to support the employer’s submission that Hobbs’ conduct was captured either by the personal or sexual harassment provisions of the policy.  This misconduct with which the Board is concerned is gossip; and, in this instance, defamatory gossip gathered in the work place, about an employee in the work place, perpetuated in the work place and to some degree damaging to the work place environment.  Arguably it falls within the definition of Personal Harassment which the hospital policy defines as:

 “any objectionable or offensive behaviour that is known or ought reasonably to be known to be unwelcome.  It includes objectionable conduct, comment or display made on either a one-time or continuous basis that demeans, belittles, or causes personal humiliation or embarrassment.”

18. 
Nonetheless society engages in gossip as part of social interaction.  One will recall

Norman Rockwell’s Saturday Evening Post cover to this effect.  The question is whether this unfortunate yet common human failing should be the subject of employer discipline.  The issue came before arbitrator Chapman in Re University of Manitoba and CAIMAW Local 9 (1989), 6 LAC (4th) 182.  The facts in that case were complex.  The grievor challenged her dismissal.  One of the allegations found substantiated by the arbitrator were statements made by the grievor that a female supervisor got her position by exchanging sexual favours of various types with male members of the supervisory staff.  The arbitrator characterized those remarks and others as “scurrilous in nature and to a great extent had sexual connotations”.  While he found the comments “of an harassing nature”

he declined to find that they constituted sexual harassment as that term as been defined in the jurisprudence: i.e.

“(i) Quid pro quo harassment, in which the employer or a supervisory employee required an employee of the opposite sex to submit to sexual advances as a condition of obtaining or maintaining employment, or benefits.
(ii) Poisoned environment harassment in which employees of a particular gender are subject to a work place is hostile, offensive or intimidating.”

19. 

In reaching that conclusion he noted, referring to Re Bell and Korczak (1980), 
27 LAC (2d) 227, that:
“One must be cautious that the law not inhibit normal sexual contact . . . or normal discussion . . .”

In referring to the American authorities, he observed that the cases try to find a balance between protection of the individual from harassment and recognition of the freedom of other employees to speak and act within normal social bounds, and in the context of racial discrimination that “casual comments, even if racist and insulting, should not be regarded as discriminatory, within the legislative prohibition under the Civil Rights Act.”  Consequently arbitrator Chapman found that:
 “a standard of reasonableness is required in reviewing the verbal conduct, both as to the offensiveness and whether it creates a harassing and negative condition of work”. 
On the facts of the case before him, and notwithstanding that he allowed the grievance, (reversed on other grounds and remitted to a second arbitrator) Mr. Chapman said:
“The grievor’s remarks did create a hostile environment”

and he concluded:
“I hasten to add that I do not commend the grievor for her remarks.  In fact I believe them to be despicable.  She may well be a gossip, a rumour monger and possibly a trouble-maker.  She is not beloved by her co-workers.  Nevertheless, I am not satisfied that her behaviour created a “severe problem” as a result of her committing any of the offences contained in art. 23.2.  Accordingly, I am allowing her grievance.”

. . . 
Although I have allowed the grievance, I wish to emphasize that I do not find the grievor blameless for some of the troubles that she has had.  She must be aware that her behaviour is not justified, was improper and undoubtedly unfair.  If she wishes to preserve her employment she is going to have to learn to curb her tongue and to exercise discretion in her comments and actions.”

20. 
It is axiomatic that the employer has a legitimate interest in maintaining a viable work

place.  It is for that reason that it may impose discipline when the employee engages in conduct which impacts negatively on the employer’s operation either directly or by interfering with the work of other employees.  It is the latter sense that the notion of a poisoned work environment comes into being - a fact reflected by the personal and sexual harassment policies.  Here the grievor’s rumour spreading had an adverse effect on Whittaker and her job.  It is captured by the hospital’s Personal Harassment policy as objectionable conduct that caused embarrassment.  The employer was therefore justified in imposing discipline. 

21. 

The subsequent issue is whether the termination of the grievor is the appropriate

response.  Hobbs has a 14 year history with this employer which did not attract any comment until 2003 and the change of her supervisor.  She was suspended in February, 2003 for breach of confidentiality.  In April, 2003 she was warned of inappropriate work place conversations and directed to meet with McGibbon to review the hospital’s Confidentiality Policy.  That is the extent of the discipline imposed up to the time of this misconduct despite the fact that the termination letter refers to a four-day suspension for breach of confidentiality imposed on August 25, 2003.  

22. 
It is to be noted that the grievor apologized to Whittaker at the hearing - the first

contact they have had since the grievor’s termination.  Perhaps more importantly is Whittaker’s mature assessment that Hobbs was a lonely person, being a single parent with little support from her former spouse, who gets attention by sharing what she knows as a gossip.  As  Whittaker said:

“She is not a mean person”.

23. 
There is no doubt that the grievor’s conduct harmed Whittaker and poisoned her work

environment for some time.  The warnings she received in February and again in April of 2003 of inappropriate work place conversations - while not bearing directly on gossip per se, are not unrelated to the issue.   For these reasons a five-month suspension without pay effective September 25, 2003 is substituted for the dismissal following which Hobbs is to be reinstated to her former position and compensated accordingly.

24. 
I will retain jurisdiction for implementation purposes.

25. 
DATED at Fredericton, NB  this 28th day of July, 2004.

________________________________

G.L. Bladon, Adjudicator

