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This adjudication results from the employer’s decision not to award a part-time security guard position at the Dr. Everett Chalmers Hospital in Fredericton to the grievor.  The matter was heard in Fredericton, New Brunswick on August 24, 2004.  For reasons which follow the grievance is dismissed.

FACTS
1. 
The grievor is currently employed at the DECH working in a .4  position in 

Housekeeping and as  a .6  Emergency Medical Technician (EMT) casual, which, when combined, yield full-time hours.

2. 
On August 5, 2003 the employer posted a vacant .65  Security Guard position.  

The grievor applied in response to the posting.  His background includes experience as a licensed security guard with Richards Security patrolling NB Power property from 1992 to 1995; he then worked as a Computer Machine Operator with York Steel from 1996 to 2001 when he enrolled in the Primary Care Paramedic program.  Upon graduation as an EMT, he was employed by River Valley Health as an addiction attendant at the detoxification facility and as an attendant in the Psychiatric Department of the DECH.

3. 
The employer rejected the grievor’s application on the grounds that he failed to meet 

the posted qualifications and in particular, as  the grievor conceded, he did not have a Security Officer training course.  There was the further issue of security experience as the employer was initially unable to validate the grievor’s relevant reference.  It would appear at this juncture that the employer offered the position to another employee (Chris Adams). Subsequently the employer was able to confirm the grievor’s security experience although there was a question about whether he had served in a supervisory capacity with Richards Security.  In any event the employer notes that the security experience does not meet the “recent” qualifier as it does not fall within five years of the application.  

4. 
The Employer’s Classification Specification for the Security Guard position reads:


“Classification Specifications

Part III of the Public Service

SECURITY GUARD
DEFINITION
This is security work involving the regular inspection of the hospital premises and other assigned duties.  Employees of this classification make regular tours of assigned areas for the purpose of detecting fire, theft, and loitering; assist with the direction and control of visitors and participate in the control of aggressive and violent persons; report unusual occurrences to designated superior; request assistance from hospital staff, fire or police department as required; supervise parking lots; and perform a variety of routine tasks as assigned.  Employees of this class are required to use communications equipment such as radios, pagers, switchboards, computers and monitoring equipment.  Employees may be responsible for general cleanliness or assigned areas; may assist with handling of patients in an emergency situation; and may perform miscellaneous messenger services.
N.B.  These job duties are only the basic and prime duties of the job; related and allied duties may be assigned from time to time as may become necessary to the operation of the hospital.

QUALIFICATIONS

High School graduation or successful completion of G.E.D.
By way of contrast the relevant provisions of the Job Posting read:

“QUALIFICATIONS:

· High school graduation or successful completion of GED.

· High school graduation or successful completion of GED.

· Minimum of 1 year recent security experience (within the last 5 years) in a health care facility OR 2 years recent experience in security with the successful completion of a recognized Security Officer Training Course.

· Current BCLS and First Aid.

· Must be bondable.

· Knowledge of basic computer skills.

· Demonstrated ability to perform duties accurately and efficiently with minimal supervision.

· Commitment to update security skills through seminars, workshops, etc. as required.

· Good work and attendance record.
· Physically able to perform assigned duties.”

ISSUE

5.
Can the employer enhance the qualifications for the position by adding both the Security Officer training course and experience as requirements for the position?

POSITION OF THE PARTIES
The Union
6. 
The Union submits that, apart from the Security Officer Training course, the grievor’s

experience as a Security Guard coupled with his status as an EMT more than qualifies him for the posted position.  It then argues that the employer has set the qualifications in the Classification Specification of Grade 12 or GED and it is not free to add further educational and experiential qualifiers in the job posting.  The Union says that the remuneration for the position is based upon the Classification Specification and the employer is limited to the qualifications listed in that specification.  In this case the matter is underlined by the reclassification application which was made for the Security Officer position and which was rejected by the employer on March 27, 2002  at which time it indicated that the Provincial Hospital Classification Committee reviewed the reclassification request and “found that the duties listed in the PCQ match the current Security Guard’s specification”.  This is a Provincial Collective Agreement and the Union says that to permit the employer to add an educational qualifier not only emasculates the seniority provisions of the Collective Agreement but it undermines provincial uniformity.  The Union submits that the security course experience qualifier should be deleted and the position should be awarded to the grievor as he meets the other relevant criteria.  It relied upon Browne and Beatty, Canadian Labour Arbitration at paragraph 6:3300.

The Employer
7. 
The employer notes that the negotiated language of the Collective Agreement

contained in Article 31.02 (c) allows  the employer to  list other relevant job requirements in the job posting which in turn is reinforced by Article 9 - the Management’s Rights Clause.  The employer argues that the Security Officer’s training course and recent experience are indeed relevant to the security guard position in 2003, both of which it says the grievor lacks.

8. 
The employer relies upon Re Richard & New Brunswick, unreported, released

 18 April 1994 (Durette), Browne and Beatty, Canadian Labour Arbitration (3rd) at paragraphs 5:2200, 5:2524, 6:3100, Re Saulnier & Chaleur Regional Hospital, unreported, released March 15, 1991 (Arsenault), Re Farrer  & New Brunswick, unreported, released December 28, 1990 (Gorman), Re CUPE Local 1252 & Region 7 Hospital Corporation, unreported, released November 15, 1998 (McGinley), Re NBTEA & Regional Health Authority No. 3, unreported, released January 9, 2004 (Bruce), Re Doyle & New Brunswick, unreported, released July 19, 2002 (Kuttner), Re Beers v. New Brunswick, unreported, released August 5, 1992 (Kuttner).

REASONS FOR DECISION
9. 
The issue is the relationship between the Provincial job specifications

which lists qualifications for the Security Officer position and the actual job posting which sets a further educational requirement and also specifies experience as criteria for the job.  Article 31.00 of the Collective Agreement provides:

“ARTICLE 31 - VACANT POSITION:

31.01
When any vacancy occurs or a new position is created within the bargaining unit, the Employer shall post notice of the vacancy for a minimum of seven calendar days.  Such notice may be forwarded by the hospital to the Local.

31.02.
Such notices shall contain the following information:

(a) duties of the position;

(b) essential qualifications as per the class specification;

(c) other job requirements:

(d) hours of work;

(e) salary; and

(f) date of posting
The job requirements must be relevant to the position.”

10. 
To some extent the resolution of this matter requires the consideration of first

principles.  Once the Union has been certified as the bargaining agent for a particular group or all of the employees of the employer, collective bargaining begins.  It is the employer’s right to establish the various classifications of employees within the bargaining unit to which content is given by means of a job description which contains the qualifications identified by the employer.  The wage rate for the classification then becomes a matter of negotiation between the Union and the employer at the bargaining table.  The objective is to establish equal pay for the same kind of work acknowledging that classifications are not water-tight compartments but will reflect the essential core of job duties of a particular position.

11. 
From that starting point, however, considerations of industrial economy, efficiency

and competitive position, which are of mutual interest to the employer and the Union,  allow the employer, in the absence of restrictive provisions in the Collective Agreement, to change work assignments, alter the content of existing classifications, create new job classifications, determine lines of progression and abolish classifications - and add  to the job content of classifications.  See generally Palmer Collective Agreement Arbitration in Canada, Chapter 11.  The rationale for these changes  was expressed in Re Automatic Electric (1965), 16 LAC 175 at 179. 

“For a Union to freeze the pattern of production so as to prevent the cost and implementation of better methods of production would be to ignore the competitive jungle of the industrial world”.
The only limitation on the employer’s management of its workforce in this context was succinctly  set out in Re Canron (1973), 4 LAC (2d) 326 at 330:

“Management has a presumptive privilege of making changes in the organization of its workforce, as long as it is exercised in good faith and for purposes of business efficiency, rather than the undermining of provisions of the agreement.  No one has a proprietary interest in a specific set of job functions he is or has been performing.  
12. 
In this case the parties have negotiated a Collective Agreement which, in 

Article 31.02, requires the job posting to contain:

“(v) essential qualifications as per the classifications specifications”
- in this instance Grade 12; and 

“(c) other job requirements.”
It follows, of course, that as the job evolves and its contents are expanded so too do the job requirements provided those requirements are established in good faith.  The remedy for substantial changes in the job duties of the classification lies in a reclassification application under Article 40.03 which provides a process of review ultimately leading to adjudication of any dispute under Article 40.05.

13. 
The approach the arbitrator must take to questions of required qualifications is set

out in Browne and Beatty, Canadian Labour Arbitration at paragraph 6:3100:

“Initially, the arbitrator must make some determination as to the requirements of the job, and against those requirements, assess the reasonableness of the standards or criteria utilized by the employer in making its judgment as to the relative abilities of the competing applicants.”

Those job requirements, established by the employer, must be -  as noted -  created in good faith and they  must be both reasonable and relevant to the position.  The matter was addressed  in Ontario Human Rights Commission et al. & Borough of Etobicoke, [1982] 1 SCR 202 at p. 208.

“To be a bona fide occupational qualification and requirement a limitation must be imposed honestly, in good faith and in the sincerely-held belief that such limitation is imposed in the interest of the adequate performance of the work involved with all reasonable dispatch, safety and economy and not for ulterior or extraneous reasons . . .

In addition, it must be related in an objective sense to the performance of the employment concern, in that it is reasonably necessary to assure the efficient and economical performance of the job without endangering the employee, his fellow employees and the general public . . .”
And see Re Richard & New Brunswick (supra), Re Farrer & New Brunswick (supra).  

14. 
The Union did not, apart from pointing out the inconsistency in qualifications between

the job posting and the provincial Class Specification, allege bad faith on the part of the employer; nor is there any evidence to support such a finding particularly as the requirement of the security course has been listed as a qualification at least since 1998.

15. 
Reasonableness of the qualification requires consideration of the nature of the

qualification and its availability to potential applicants.  The Security Guard training course delivered by Don Quintal in the hospital involved five days of training in areas ranging from media handling to bomb threats.  The evidence  established that similar courses were available on-line, e.g., the Certified Protection Officer course,  and at community colleges in the Miramichi and Charlottetown.  The grievor was advised of these qualifications when he initially contacted Quintal in 2000 when he was seeking a casual position as a Security Guard.  Consequently, the Security Guard course cannot be said to be unreasonable.  

16. 
Is the Security Guard course relevant as Article 31.02 and the authorities require?  As

arbitrator Kuttner noted in Re Lutz  & New Brunswick, unreported, released December 12, 1984 at page 27:

“Relevance cannot be determined in some absolute or abstract manner.  It can only be determined in relation to the matter at hand.”

17. 
The evidence demonstrated the increased responsibilities of the Security

Guard as he or she now functioned as part of a team with medical professionals and others in the hospital providing protection for the employees, the public and patients coupled with the security of the hospital premises and its equipment and the use of computerized technology.  These responsibilities are detailed in the material submitted for the failed reclassification application of the Security Guard position in 2001 and read:

Regular Duties and Responsibilities:

1.
Conducts foot patrols of all buildings and parking areas on Hospital Property

2. Report all breaches of security and notifies 

Maintenance Department of any preventative

maintenance issues or malfunctioning equipment.

3. Prepare detailed reports on Meditech on events

that have occurred during shift.

4. Reports all incidents on H.I.R.S. which occur in

common hospital areas.

5. Require to monitor CCTV facility cameras, door

access control systems of multiple facilities in

Region 3 Hospital Corporation.

6. Must respond or dispatch response to door, systems

or office alarms.  (Panic buttons, door alarms,

Emergency Codes and Stat. Calls)

7. Receive and Log in Lost & Found Items.  Required

to conduct inquiries to locate rightful owners.

8. When requested is required to restrain aggressive

patients or to control aggressive visitors.

9. Required to monitor and control media on site.

10. To perform security duties as operationally required

at any Region 3 Hospital Corporation facility.

Special Duties and Responsibilities:

1.
Required to conduct investigations into missing

patients, bomb threats, thefts, vandalism, traffic

accidents and other occurrences on hospital property.

2. Required to ensure all main traffic areas are kept clear

of obstruction for potential response of Emergency

Vehicles to the Hospital.  (eg: Fire Department,

Ambulance).

3. Required to conduct Traffic Control on hospital

property and are designated By-Law Enforcement

Officers for the City of Fredericton, to issue parking

tickets to Violators.

4. Required to assist medical departments in restraining,

escorting and monitoring of aggressive patients.

5. Assist local Police, Sheriff and/or other law enforcement

agencies with transporting of Form 1 Patients and 

prisoners within the hospital.

6. To attend Court as required.”

When the contents of the curriculum for  the Security Guard training course provided by Quintal, for example, are contrasted with these responsibilities, the relevance of the course becomes obvious.

18. 
  In summary then the employer’s job requirement of a Security Guard training course

is both relevant and reasonable.  

19. 
It is perhaps worth mentioning that the qualifications for the Security Guard position

 were considered by Quintal in 1998 and he then listed the EMT qualification as an alternative to the Security Office course.  That was abandoned in the subsequent revised qualifications found in the 2001 reclassification application.  The employee has the burden of showing that he meets the employer’s qualifications - Browne and Beatty, Canadian Labour Arbitration at paragraph 3:2413.   In this instance the EMT experience, while unquestionably relevant to some of the duties of the Security Guard, does not, on balance, satisfy the board that that  is a sufficient substitute for the Security Guard training course which covers a much wider range of responsibilities.  

20. 
Further it is worth noting that the Security course requirement in this case is similar

to the facts before the Board in Re Saulnier (supra) where the employer required the successful applicant to hold a carpenter’s certification.  The provincial job specification did not require such a qualification.  Arbitrator Arsenault dismissed the grievance holding that “the employer did not require qualifications that were not reasonably relevant to the MW-3 Carpenter’s position.”

21. 
Finally there was the issue of the two-year recent security experience that the 

qualification posting required in conjunction with the Security Officer training course.  The matter  was not fully developed in the argument but it would seem that the evidence set out in relation to the relevance and reasonableness of the Security Guard course requirements and the corresponding need for the applicant to have a current understanding of security issues would apply equally to the experience requirement allowing the conclusion that such a qualification met the relevance/reasonableness criteria.

22. 
In the result the grievance must be dismissed.

DATED at Fredericton, New Brunswick this 28th day of September 2004.

_______________________________

G.L. Bladon

Adjudicator





