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�
1.	This grievance was referred to me as Adjudicator by the parties.  There were no preliminary objections raised by Counsel with respect to my appointment as Adjudicator. 	This grievance arises from a Job Posting dated December 11, 2000 for a part-time position of a maintenance worker (MW-2) night shift at the Saint John Regional Hospital.  The Grievor submitted an Application For Posted Positions in response to the job posting on December 14, 2000.  The Grievor completed and presented an interview questionnaire dated January 5, 2001.  Following the submission of the questionnaire, an interview was conducted and on January 15, 2001 the Grievor was advised by Linda Bamford, Human Resources Officer at the Atlantic Health Sciences Corporation, that he was unsuccessful in obtaining the position of MW-2, part-time.  Level II and Level III Grievances were filed by the Grievor and in both cases denied.  It is from the Level III Grievance that the subject grievance has been referred to me.  The relevant provisions of the Collective Agreement for the purposes of this grievance are as follows:





Article 8 – Discrimination, Restriction or Coercion:





The Parties agree that there shall be no discrimination, restriction or coercion exercised or practiced with respect to the Union, the Local, the Employees, the Employer and its Agents for any reason.





Article 9 – Management Rights:





All the functions, rights, powers and authority which are not specifically abridged, delegated or modified by this Agreement are recognized by the Union as being retained by the Employer.





Article 31 – Vacant Positions:





When any vacancy occurs or a new position is created within the bargaining unit, the Employer shall post notice of the vacancy for a minimum of seven calendar days.  Such notice may be forwarded by the Hospital to the Local.





Such notices shall contain the following information:





duties of the position;


essential qualifications;


hours of work;


salary; and


date of posting.





	The job requirements must be relevant to the position.





31.03	Appointment to the position shall be made of the applicant with the greatest seniority from among those who meet the necessary job requirements as posted.





2.	As to the ability of the Grievor to maintain the grievance, the Employer argued that the grievance should be limited only to issues surrounding the seniority of the Grievor rather than the Grievor’s arguments about the reasonableness of the qualifications for the posted position, the Grievor’s qualifications, and, the selection process followed, as these matters were not specifically set forth in the grievance filed by the Grievor.  This very matter was dealt with in the case of McLellan v. Region III Hospital Corporation [2000] N.B.L.A.A. No. 11 where following a similar argument by the Employer the adjudicator stated:





“Counsel for the Employer maintained that I should not consider the Union’s arguments about the reasonableness of the qualifications, the successful candidate’s qualifications or the concern about the selection process because these positions were not put forward until the hearing; the only issued raised by the grievance was that seniority should have governed.  The reasonableness of the qualifications of the application of the qualifications to the candidates for the position are implicit in the commonly accepted test for an arbitrator’s jurisdiction in vacancy cases and the Employer appropriately called evidence in accordance with that test.  There is no prejudice to the Employer in my considering the Union’s arguments about the reasonableness of the qualification, the selection process or the successful candidate’s qualification.”





For the reasons articulated above I do not accept the Employer’s argument limiting the scope of this grievance to the seniority of the Grievor only.











3.	The Grievor argued at the hearing that the Employer ignored his seniority and qualifications in granting the posted position to another individual.  The Grievor argued that the job requirements as posted are not relevant to the position.  The Employer’s position is that the Grievor does not possess the qualifications necessary to satisfy the job requirements and accordingly was not awarded the position.





The evidence presented at the hearing indicated that the Grievor has been employed at the Saint John Regional Hospital for approximately 10 years commencing as a casual employee in the General Service Worker-1 (GW-1) classification.  After approximately one and a half years he became a permanent part-time employee in the GW-1 classification and in August of 2000 was made a permanent part-time General Service Worker-3 (GW-3) employer. The Grievor, in his current capacity as a GW-3 Employee is responsible for cleaning, garbage collection, operating an incinerator, and, on occasion, operates a small garden tractor for moving garbage. In this GW-3 permanent part-time position, the Grievor acts as a floater and works weekends replacing people on sick leave and vacation.  In addition to the foregoing the Grievor’s normal duties as a GW-3 Employee involve cleaning carpets, sweeping floors and operating floor polishers.





The Job Description for the MW-2 night-shift position for which the Grievor applied states that the purpose of the job is to maintain hospital grounds and gardens including snow plowing and shoveling and to complete various manual tasks as assigned by the supervisor primarily as a tradesmen helper.  Among the required qualifications set forth in the Job Description and Job Position for the MW-2 night shift position Job Description and in the Job Position for the position are a Province of New Brunswick drivers licence, three years of commercial experience using a snow plow, two years minimum experience in institutional gardening and grounds keeping, three years minimum building maintenance experience, and the ability to perform duties with minimum supervision.  In carrying out his duties as a GW-3 Employee, the Grievor never plowed snow, mowed lawns or tended to gardens. Under cross-examination, the Grievor stated that he did not possess the qualifications as set forth in the Job Description namely, three years commercial snow plowing experience, a minimum of two years experience in institutional gardening and groundskeeping and a minimum of three years experience in building maintenance.  Notwithstanding this disclosure, the Grievor stated that he did possess the experience necessary to carry out the duties of the job and therefore should be granted the position in accordance with Article 31.03 in the Collective Agreement.  The Grievor did also disclose however that he was not surprised when he received the letter from Linda Bamford of January 15, 2001 stating that he was not awarded the position.  The Grievor pointed out that while he did not possess three years commercial snow plowing experience, he had assisted an acquaintance involved in the snow plowing business and had on operated the snow plow on approximately twelve different occasions.  At the hearing, there did seem to be some confusion as to whether the Grievor had disclosed to those interviewing him whether he had actually operated the snow plow on his own or was merely a passenger in the vehicle that plowed the snow.  In fact, those conducting the interview who gave evidence at the hearing indicated that the Grievor had merely indicated that he was a passenger in the vehicle during snow plowing operations.  





6.	With regard to the required qualification in the job description for 2 years minimum experience in institutional gardening and ground-keeping, the Grievor testified that he owned his own home and has a green house where he grows some of his own flowers.  The Grievor further indicated that he had three or four flower beds and a hedge at home and has, in the past, carried out lawn repairs. The Grievor started that in carrying out his current duties as a GW-3 work employee, he encounters his supervisor only once or twice in the normal work day.  The evidence of the Grievor was that there was no discussion during his interview for the MW-2 position regarding working with minimum supervision. Additionally the Grievor advised that he performs minor maintenance on his own motor vehicles.  Admitted as an exhibit at the hearing of the grievance was the diploma of the Grievor received from the New Brunswick Community College in Saint John on June 23, 2000 certifying the Grievor as an Automotive Service Technician.  The courses taken by the Grievor and the diploma awarded allow him to work as an apprentice mechanic.





7.	Notwithstanding that the Grievor lacked the qualifications contained in the job description of the MW-2 night-shift part-time position, he did indicate at the hearing that he felt he was able to fulfill the duties that the position required.  The Grievor communicated this to those conducting the interview following his application for the position. The Rating Forms For Employee Applicants To Posted Positions were submitted as exhibits at the hearing.  These forms were completed by those individuals who conducted the interview of the Grievor being Al Clark, Regional Manager the Engineering and Maintenance Department of the Atlantic Health Sciences Corporation; Linda Bamford, Human Resources Officer with the Atlantic Health Sciences Corporation; and Richard McGowan, Supervisor of Maintenance and Engineering of the Atlantic Health Sciences Corporation.  In each case, the rating forms completed and provided by each of Mr. Clark, Mr. McGowan and Ms. Bamford, disclosed that the Grievor was held not to possess the qualifications set out in the MW-2 night shift Job Description. 





8.	The Grievor submitted as exhibits, Job Descriptions of different job titles all within the MW-2 classification.  These job descriptions for Instrument Mechanic Apprentice, Plumbing Assistant, Carpenter Assistant, Relamper, and Mechanic Assistant, while all being MW-2 positions, do not contain qualifications providing for a minimum number of years experience as set forth in the Job Description of the position sought by the Grievor.  The Grievor argued that the requirement for the minimum number of years experience set out in the Job Description for the position sought by the Grievor was unreasonable and non-relevant and noted that it was not mentioned in the required qualifications of those Job Descriptions for other MW-2 positions.





9.	Leslie Craig gave evidence on behalf of the Grievor.  Mr. Craig has worked in maintenance and groundskeeping in the MW-2 classification for the past 10 years at the Saint John Regional Hospital.  Mr. Craig testified that he mows lawns and tends to the gardens on the hospital grounds, and, during the winter months, checks on the roads and parking lots and stairs for the build-up of ice and snow.  He operates a snow plow in the winter and a small tractor which is also equipped with a plow and a salt spreader.  Mr. Craig indicated that the parking lots of the hospital are plowed by private contractor, however, his department is responsible for keeping open a thoroughfare from one gate house to the other on the hospital grounds.  According to Mr. Craig the nightshift MW-2 worker carries out the same duties in the winter in assessing build up of ice and snow and calling in the private contractor, if necessary, to plow the parking lot.   Mr. Craig stated that the MW-2 worker, if there is no need for snow and ice removal, is given other duties which include the replacement of filters for air handler units or the maintenance of equipment.  Mr. Craig advised that in the summer repair work is carried out to lawns as well as gardening work which includes tending shrubs and flower beds, however, most duties consist of mowing lawns and raking. Based on his many years of experience as an MW-2 worker, Mr. Craig felt that the requirement set out in the Job Description and the Job Posting for the MW-2 night shift position for three years of experience in snow plow operation, two year institutional gardening and grounds keeping experience, and three years of building maintenance experience were not reasonable or relevant.  He further stated that none of his co-workers in the MW-2 classification had had previous experience in the operation of snow plows prior to the operation of the snow plow in the course of their duties.





10.	The Employer called three witnesses at the hearing being Linda Bamford, Human Resources Officer for Atlantic Health Sciences Corporation, Al Clark, Regional Manager for Engineering and Maintenance Services of the Atlantic Health Sciences Corporation, and Richard McGowan, Supervisor of Grounds Keeping and Maintenance Department of the Atlantic Health Sciences Corporation.  The evidence of the Employer was that the Grievor did not possess the experience as required in both the Job Description and the Job Posting and, in fact the Grievor in his application for the job did not indicate any experience as he was aware that he did not meet the criteria of the job qualifications.  





Linda Bamford, employed at the Atlantic Health Sciences Corporation for the past 24 years as a Human Resources Officer, advised that the Job Posting for the MW-2 position came about as a result of a decision to make the position, which had been seasonal, a permanent year round position.  It was felt that the job would be full time for the winter months and part-time for the remainder of the year being approximately two days a week.  Ms. Bamford and Al Clark developed the Job Posting from a Job Description presented by Mr. Clark to Ms. Bamford.  Ms. Bamford indicated that the qualifications were based upon discussions with Mr. Clark and the Provincial job specifications indicating the minimum requirements for the job.  Ms. Bamford indicated that experience in the qualifications was sought as the Employer does not train individuals and wants the Employee to have the necessary qualifications at the commencement of employment.  Linda Bamford stated that she did not think that the qualifications were unusual or onerous and acknowledged that the job was awarded to an individual who had been doing the job for almost nine years on a seasonable basis and it was felt possessed the qualifications deemed necessary.  Ms. Bamford indicated that during the interview with the Grievor, the Grievor disclosed that he did not drive a snow plow but had been a passenger in a snow plow operated by an acquaintance.  Further, Ms. Bamford indicated that the Grievor gave no information regarding gardening or maintenance experience.  Ms. Bamford acknowledged that the successful candidate for the job was not interviewed nor was she aware whether the successful candidate met the minimum levels of experience as set out in the job description.





12.	Under examination, Al Clark stated that Mr. Jennings did not possess the qualifications set out in the Job Posting and Job Description.  Mr. Clark indicated that due to the size of the area that required snow plowing at the hospital and the high volume of traffic to and from the hospital a candidate was being sought with extensive commercial experience in operating a snow plow and sand spreader.  Mr. Clark also pointed out that the successful candidate would be required to work alone and that the plowing had to be done properly to allow emergency vehicles access to and from the hospital.  For all of these reasons, Mr. Clark stated it was important that the position be awarded to an individual possessing significant commercial snow plowing experience.  Mr. Clark also commented that the Grievor, during the interview, indicated that he had not operated the snow plow but rather had accompanied his acquaintance who had.  Mr. Clark advised that any one who has plowed driveways ten or twelve times is not qualified to do all the plowing that is required at the hospital, especially having regard to the high traffic and emergency vehicles which make use of the plowed areas.  Mr. Clark could not recall from the interview whether Mr. Jennings disclosed his gardening experience, however, he did indicate that the position required more than just household gardening experience as it involved a large institutional area.  On the subject of building maintenance, Mr. Clark advised that the position required far more than just simple work and involved small building maintenance.  In summary, Mr. Clark felt that the type of duties carried out by Mr. Jennings were not similar to the duties of the posted position.  He believed that Mr. Jennings’ work was as a cleaner and did not feel that the automotive course taken by Mr. Jennings at the New Brunswick Community College was relevant.  Mr. Clark indicated that the qualifications for the job in the Job Description as set out in the Job Posting, were not drawn up to suit any one person nor to discriminate against Mr. Jennings.  Mr. Clark pointed out that he will not allow an individual without experience in operating machinery to do so because he is responsible for risk management of those employees involved in grounds keeping and maintenance.





13.	Rick McGowan, as Supervisor of Grounds Keeping and Maintenance Department of the Atlantic Health Sciences Corporation, in his evidence stated that he did not see the qualifications as set out in the Job Description and Job Posting as being discriminatory and felt that it was necessary for the successful candidate to possess the qualifications as that individual would be working alone with high traffic including emergency vehicles during snow plowing.  In his opinion, Mr. Jennings did not possess the job qualifications or the experience as posted or as required.





ISSUES





14.	The issues raised and argued by the Grievor and the Employer at the hearing for determination are:  


	i) Are the qualifications as set out in the Job Posting and the Job Description for the MW-2 night shift Gardener Groundskeeper/Tradesman Helper position sought by the Grievor relevant as required pursuant to Article 31.02 of the Collective Agreement?





	 ii) Does the Grievor possess the experience or qualifications necessary to meet the job requirements as posted?





	iii) Is the grievor entitled, at the hearing of the grievance, to raise for determination Issue 1 and Issue 2 noted herein?  On this issue, the Employer’s argument that the grievance relates only to the seniority of the Grievor and not relevancy of the duties and qualifications necessary to satisfy the job posting has already been addressed and I reject the employer’s argument for the reasons previously given.





ARGUMENT





In dealing with the remaining two issues, the Grievor takes the position that the qualifications as set forth in the revised job description and the job posting are irrelevant and unreasonable.  In support of this position, the Grievor has led evidence through Leslie Craig, a long time MW-2 worker, that the qualifications as posted are unreasonable and excessive.  Mr. Craig under oath stated that building maintenance consisted only of cleaning up around the buildings and did not feel that the requirement set out in the Job Posting and Job Description for three years of building maintenance experience was reasonable.  More generally it was the Grievor’s position that notwithstanding the fact that he did not possess the qualifications as set out in the Job Posting and Job Description he did possess the experience that the position required.  The Grievor maintains that the employer, by requiring irrelevant qualifications for the position, has interfered with the seniority rights of the Grievor.  The Grievor further contends that Article 8 as set forth in the Collective Agreement states that the Grievor has been discriminated against as the job qualifications and requirements as posted and the description are not relevant.  In summary, the Grievor’s position is that the qualifications as posted are not relevant to the position and that he has the ability and is competent to do the work as required by the position and given the Grievor’s seniority in terms of hours worked, he should be awarded the job.


  


Article 31.03 of the Collective Agreement contains a non-competitive clause which provides that as long as the Grievor meets the minimum qualifications for the position, he is entitled to it provided he is the senior applicant.  Therefore the Grievor, by arguing that he does possess the abilities necessary to properly carry out the duties of the position, contends that the job should therefore have been awarded to him.  The Grievor further notes that the job does not need to be re-posted and, as senior applicant possessing the requisite abilities to carry out the job and given that those qualifications as set forth in the Job Posting and the Job Description are not relevant to the position, he should be awarded the position together with all benefits to which he is entitled.





17.	Counsel for the Employer submits that the procedure followed by the Employer was reasonable and fair.  The qualifications established in the Job Posting and the revised Job Description are necessary for the duties of the position to be properly carried out.  The Employer submits that not only does the Grievor not possess the qualifications but he admitted that he did not possess the qualifications as required in the Job Description and Job Posting, and admitted that he was not surprised by to receive the letter advising him that he was not awarded the position. 





18.	The Grievor cited the following cases:  Board of School Trustee’s, Delta School District and Canadian Union of Public Employees, Local 1091 (46 Bel AC L.A.C. (4th) 219; Re Canadian Labour Congress and Office & Professional Employees’ International Union, Local 225 LAC…(4th) 376; Re LAC Minerals Ltd. (Macassa Division) and United Steel Workers, 26 LAC (3rd) 210; Co-operative Regionale de Nipissing Sudbury Ltd. and R.W.D.S.U. (Rolfe) 77 LAC (4th) 328. , Board of School Trustee’s, School District Number 88 (Terrace) and Canadian Union of Public Employees Local 2831 9 LAC (4th) 432. , Halifax Regional Water Commission and C.U.P.E., Loc. 227 (Creelman) 79 LAC (4th) 35., McLellan and Regional Hospital Corp [2000] N.B.O.A.A. no. 11. , Jacquelyn Hazlett and Her Majesty In Right Of The Province Of New Brunswick as represented by the Board of Management and Canadian Union of Public Employees, its Council of Hospital Unions and Wendy Richard.  (Unreported).





19.	The cases referred to by Counsel for the employer were Jacquelyn Hazlett and Her Majesty In Right Of The Province Of New Brunswick as represented by the Board of Management of Canadian Union of Public Employees and its Council of Hospital Unions and Wendy Richard (unreported); Roland Castonguay and the Board of Management and Marie-Paul Violette (unreported); Terrance Mullin, the Miramichi Hospital, the Department of Health and Community Services and Her Majesty In Right Of The Province of New Brunswick as represented by the Board of Management (unreported); Lorna Veniote and Her Majesty In Right Of The Province of New Brunswick as represented by the Board of Management (unreported);  Pierrette Rosebrook and the New Brunswick Council of Hospital Unions, Local 1252 of the Canadian Union of Public Employees and Her Majesty In Right Of The Province of New Brunswick as represented by the Board of Management (unreported); Willard Merrill and Her Majesty In Right Of The Province of New Brunswick as represented by the Board of Management and Vessie Colligan (unreported); Pauline Richard and Her Majesty In Right Of The Province of New Brunswick as represented by the Board of Management (unreported); Shelley Richardson and Her Majesty In Right Of The Province of New Brunswick as represented by the Board of Management and Canadian Union of Public Employees and its Council of Hospital Unions and Faye Morehouse (unreported); and C.U.P.E. Local 865 represented by its bargaining agent C.U.P.E. Local 1252 and Region 7 Hospital Corporation (unreported).





20.	The Grievor argued that the case Board of School Trustees, Delta School District and C.U.P.E. Local 1091 is relevant to this grievance in  that the qualifications required by the employer are not reasonable in relation to the work to be performed.  The Employer attempted to distinguish this case by arguing that the job dealt with in that case was an entry level position whereas in the present case, the MW-2 night shift position sought by the Grievor is not entry level.  The Employer pointed out that under the Collective Agreement the pay range for a MW-2 classification is pay range 20 whereas the Grievor’s current classification of GW-3 is a pay range 10.  The Employer noted that an entry level position as dealt with in the Board of School Trustees Delta School District and C.U.P.E. Local 1091  case would not be given pay range 20 as is the case with the position sought by the Grievor.  The Employer submits that when the parties negotiated the Collective Agreement they obviously concluded that an MW-2 position was one of the highest paying positions in the bargaining unit and is accordingly a more difficult position and cannot be considered entry level.  





21.	The Grievor argued that the Job Description for MW-2 Gardener Groundskeeper/Tradesman Helper for the day shift and the MW-2 Gardener Groundskeeper/Trademan Helper for the night shift by the Grievor should be consistent.  The Grievor points out that the day shift Job Description does not require the three years experience in snow plowing, or the three years minimum building maintenance experience required in the night shift Job Description.  


22.	The Employer argues that the onus is on the Grievor to demonstrate that the Employer has imposed irrelevant qualifications in the Job Posting and Job Description and to show that he possesses the skills and experience necessary to carry out the duties required by the position sought.  The Employer submits that the Grievor has failed on both counts.  





DECISION





23.	In deciding the issues raised pursuant to this grievance it is necessary to consider.  Article 31.03 of the Collective Agreement which requires that the Employer award the position to the most senior applicant for the position that meets the necessary job requirements.  The contention of the Grievor is that he is the most senior applicant to meet the job requirements.  The Employer argues that the Grievor has not met the necessary job qualifications in that he does not possess the necessary commercial snow plowing experience, the necessary institutional gardening experience, the necessary building maintenance experience and the requirement to perform the duties with minimum supervision.





24.	The applicable case law provides concise direction for the adjudicator or arbitrator to consider in deciding a grievance of this type.  In re Hamilton Civic Hospitals O.N.A. (1992), 29 LAC(4th) 43, it is stated at page 52:





“Job posting cases are hard for employers, unions and arbitrators.  They necessitate a critical analysis and scrutiny of employees who have performed satisfactorily for a number of years.  They involve disputes within a bargaining unit of two or more individuals who mean each other no harm or disrespect.  What these cases often become and should never be are inquiries into the extent of autonomy or control management should have vis-à-vis seniority rights.  That question is set to rest at the outset by the collective agreement.  The function of the arbitration board is simply to interpret that provision which amounts to the parties’ balancing of the right of management to chose personnel it wants against the seniority rights...achieved for the employees.”





The role of the Arbitrator where the process of job competition is subjected to review by an Arbitrator was further discussed in the case of re LAC Minerals Ltd. (Macassa Division) U.S.W. (1987), 26 L.A.C. (3d) 210.  In defining role of the arbitrator it was stated at page 216:





“When a job posting occurs, a competition between people is set up.  Someone “wins” the position, others “lose”.  When this process is subjected to review by an artibrator, it is a widely acknowledged standard of arbitral review that the arbitrator’s award must not interfere with or take the place of a decision of management, unless the evidence leads the arbitrator to conclude that management’s decision was arbitrary, discriminatory, made in bad faith, or was unreasonable. ”





In the re LAC Minerals case noted above, it was held that an Arbitrator in reviewing an employer’s decision not to grant a position to an employee due to that employee lacking the posted qualifications requires that the arbitrator examine three different factors to determine whether the employer’s decision has been properly made.  The three factors are described as:  1. What are the requirements of the job and applying those requirements were the standards and criteria used by the employer in arriving at its decision to deny the job to the Grievor reasonable?  In other words, do the qualifications as stated bear a reasonable relation to the work to be done?  2. Did the employer properly apply the standards and criteria or did it manipulate the job qualifications in an effort to prevent an employee from job advancement under the terms of the Collective Agreement?, and, 3. Were the applicable sections of the Collective Agreement properly followed and applied? 





	In Brown & Beattie, Canadian Labour Arbitration 3rd Ed., in paragraph 6: 3200 it is stated:





“However, although the nature of proof required will vary with the type of seniority provision in the agreement, arbitrators are agreed that the employee ultimately bears the onus in proving that the employer’s decision was unreasonable, arbitrary, or discriminatory.”





25.	In this case the onus which rests with the Grievor to prove that the Employer’s decision was unreasonable, arbitrary or discriminatory, in my opinion, has not been met.  While I believe it can be said that the Grievor may very well possess certain qualifications which are required for the position sought, I do not feel that he possesses all qualifications required in the Job Description and the Job Posting.  The evidence indicates that during the interview, the Grievor did not disclose all information which may have been helpful to the Employer, however notwithstanding this the Grievor simply lacked the qualifications.  Based on the evidence given at the hearing, I find it difficult to agree with the Grievor that the Employer has been unreasonable and that the qualifications as set forth in the Job Description and Job Posting are not relevant to the position.  Moreover the standards and criteria applied by the Employer to deny the Grievor the position sought were reasonable.





26.	The employer has correctly indicated that the fact that the classification MW-2 falls within pay range 20 of the Collective Agreement is significant proof that this position is not an entry level position.  In the case of Darlene Williamson-Rathburn v. Saint John Regional Hospital (unreported) Adjudicator Bruce at page 16, in referring to a Clerk III position which falls within pay range 16 of the Collective Agreement, stated that such a position involved very specialized work and that the position involved advanced and complex work duties.  Operating a snow plow and salt or sand spreader alone at night while avoiding ongoing traffic and emergency vehicles requires considerable experience.  





27.	The evidence suggests that the Grievor over the years, has carried out duties primarily in the nature of cleaning.  The requirements of the position for the institutional gardening and building maintenance required cannot be met by those duties having been performed by the Grievor at his home.  In the present case, it is not reasonable to suggest that the qualifications bear no reasonable relation to the work to be carried out. Notwithstanding the evidence of Leslie Craig, the job requirements clearly require more than either no experience or limited experience in snow plowing, general grounds keeping and building maintenance work.





28.	In considering the second factor as articulated in re LAC Minerals I found that the employer did not, in bad faith, manipulate the job qualifications.  The job was posted, the Grievor responded by way of application and interview and based on the evidence at the hearing of the grievance did not disclose any experience with respect to grounds keeping and the evidence further provided that he lacked any meaningful experience with respect to snow plowing.  Based upon the evidence provided, I find it impossible to find that the employer acted in bad faith.





29.	Finally, in applying the third element for consideration as set out in re LAC Minerals, I find that the Collective Agreement was properly applied.  Regardless of the Grievor’s seniority, he has not met the necessary job requirements as set out in the Job Posting and Job Description as required in Article 31.03 of the applicable Collective Agreement and therefore has not been discriminated against as provided in Article 8 of the Collective Agreement.  Furthermore and as stated above, the qualifications in the Job Posting and Job Description are relevant to the position as required pursuant to Article 31.02 of the Collective Agreement.





30.	The Employer therefore properly denied the application of the Grievor for the position and properly concluded that the Grievor had not acquired the necessary experience to meet the qualifications as set out in the Job Description and Job Posting of the position.  The Employer in preparing the Job Description, considered the requirements of the position, and was reasonable in applying the qualifications to the Job Description and Job Posting to ensure that the work associated with the position is properly carried out with regard to the safety of the employee and those using the hospital facilities.





	Accordingly, for all of the above noted reasons, the grievance is dismissed.





	DATED at Saint John, N.B. this 21st day of May, 2002.











					


					JOHN D. LAIDLAW


					Adjudicator
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