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This adjudication was heard in Fredericton, New Brunswick on February 20th and

21st, 2003.  For reasons which follow the grievance is dismissed.

FACTS
1. 
The grievor, who is 34 years of age, became a Licensed Practical Nurse in 1995.  He

began working in the health care field with an appointment to a casual nursing position at a nursing home in McAdam, New Brunswick.  He then obtained a part-time nursing position with the Department of Veteran Affairs.  On July 26, 1999 he was appointed to a full-time position at the Nashwaak Villa Nursing Home.  He then competed for and was awarded “a full-time position as a Psychiatric Attendant (NA-2/OD-2) for the Psychiatry Mental Health Program on 2SE at the Chalmers Regional Hospital [DECH] effective April 23, 2001".  

2. 
The psychiatry unit at the DECH consists of 35 beds which are staffed by

psychiatrists, nurses, social workers, occupational therapists and Licensed Nurse Practitioners, [LPN]. 

3. 
It is important to note that most psychiatric patients are treated as outpatients; only 

those requiring specialized care and presenting a risk of harm are admitted to the hospital by a psychiatrist.  Dr. David Addleman, the DECH Chief of Psychiatry, testified that the ward houses the most distressed patients in the region.  Because of the emotional vulnerability of those patients, the unit must provide an atmosphere of trust and safety essential to treatment and recovery. 

4. 
The grievor’s job description, contained in the job posting, requires that he provide

 patient care under the direction of the registered nurse and as a member of an interdisciplinary team.  The grievor said he was responsible for the safety of the patients and the staff - monitoring signs of potentially aggressive conduct and minimizing elopement risks.  He says that the LPN’s were around the patients more than the nurses and thereby came to know the patients on a personal level allowing  them to observe any behaviourial or emotional changes which would then be reported to the nurse.

5. 
On June 30, 2002 “A” was admitted to the DECH Psychiatric ward.  The grievor met 

her as a patient.  He became emotionally attracted to her.  He communicated that feeling to patient A by notes which were, in part, delivered by patient B who read the notes and became aware of the circumstances.  The three undated notes produced in evidence read:

Note 1
“457-9290

   PAT Greer

 don’t tell anyone my name.

See Ya Cutey   call Me!!!”

Note 2
“[A]

  Hi, here’s a picture of Logan and I.  He’s a cutey

isn’t he.  Call me sometime, we can talk or go out for

a coffee or whatever.  457-9290

Pat”

Note 3. This note was in response to a note by patient A saying that she was 

not interested in a relationship at the present time.

“   When [you’re] ready, we’ll see if we have any other interest in each

other.

      I’m in no hurry I don’t have any plans in settling down in a

relationship.  I don’t think there’s anyone out there who has caught

my eye like you have.  I bet your 10 shades of red by now.

      I would like to go out for a coffee with you sometime.  I’m good

to go at any time as long as I don’t have Logan or I’m not working

of course.  I’m more than willing to come and pick you up if [you’re] on

weekend pass or when you eventually get discharged.

     Don’t ever be afraid to call me.  I’d be as happy as can be to hear

from you.  Call me at any time.  I’m serious.  Don’t be shy or afraid

to call me.  I’m really easy to get along with.  If you are ever going

through a rough time call me, I’m all ears.

     I’d like to be a friend that you can count on someone that won’t

let you down.  It’s hard to find good friends.  I’d like to have the

chance to be one.

     I hope maybe sometime soon we can get together.  I won’t have

any expectations.  I know [you’re] not ready for that now.  It would just

be nice to hang with you a little.  Let me know.  In case you lost my

# [A] it’s 457-9290.

     Call me, don’t be shy!!!!  One last thing, God do you ever look 

some sweet laying in that bed sleeping.  I wanted to climb in with

you and curl up to you.  Anyway I’ll see you later tonight. Bye for now.”


6. 
The notes were also shared with patient C who was interested in the grievor and 

patients A and B wanted her to be aware of the grievor’s feelings for patient A.  A, B and C were discharged from the hospital on July 30, 2002 and A and C began to live together while C’s home was being painted.  The grievor continued his association with the women but his focus now was on C with whom he currently lives in a marital relationship.

7. 
In August 2002 A,  in concert with her mother, complained to the employer that the

grievor made unwanted sexual overtures towards her and that he was harassing her.   The grievor was suspended with pay to allow the employer to investigate the allegations.

8. 
On September 17, 2002 the grievor was dismissed.  The dismissal letter reads in 

part:

“The investigation of the complaint against you by a patient, [A],

has been completed.  The conclusion from this investigation is that your

behavior demonstrated professional misconduct with respect to patient

interaction.  Such behavior is in direct violation of the:

· Standards of Practice for Registered Nursing Assistance in

New Brunswick (The Association of New Brunswick Registered

Nursing Assistants 2000), and the

· River Valley Health Harassment In The Workplace Policy,

under the definition of sexual harassment.

Given this misconduct, I have concluded that you are unable to practice

safely as a licensed practical nurse, in any capacity, in our organization.

River Valley Health is not prepared to accept the risk to patients that your

continued employment poses.  Effective immediately, your employment

with us is terminated.  We are also obliged to report this matter to your

professional association.”

9. 
The grievance was filed September 27, 2002 alleging:

“They terminated my full-time position without “just cause” and 

without any progressive discipline, and without me having any

previous offenses.  I believe the whole situation was blown out of

proportion and all the facts were not given.”

10. 

The grievor testified at this hearing.  He frankly admitted that he made a serious

mistake by communicating with A as a psychiatric patient and he apologized to her and her family from the witness box.  The grievor initially acknowledged his misconduct in a written statement provided during the employer’s investigation in September 2002.  The last three sentences of that explanation by the grievor read:

“I am very embarrassed over this and I regret that I wrote these notes

to [A].  Everybody makes mistakes and I am very sorry this was mine.

My only mistake was writing the notes which I should not have done”.

He testified that in the six months preceding July 2002 he had encountered a number of personal difficulties:

(1) His apartment was burned in late December in 2001 which

resulted in the obvious inconvenience of having to move in with his

sister and, more significantly, limiting his access to his four-year old

son;

(2) In January 2002 his grandmother, with whom he said he was

particularly close, died;

(3) He was missing time from work resulting in the exhaustion of

his sick leave benefits.  He applied to borrow and was given 

additional sick time;

(4) As a result he began to suffer from depression and suicidal thoughts.

The evidence indicates that he was treated at the Emergency Departments of both the DECH and the Oromocto hospitals in the early summer of 2002 for what Dr. Roxborough, his family physician, described as a “depressive illness”.  Dr. Roxborough’s report continues:

“This depression resulted in a disruption of his work and social relationships.

It impacted on his ability to function within the work place which impaired judge-

ment and concentration.  He was subject to mood variability.

He received treatment with anti-depressants and anxiolitic medications with

improvement.  His condition is now stabilized and he is no longer under

active treatment for this problem”.

It is this personal emotional upheaval which the grievor said caused him to reach out for support to 

A.  The evidence, as Mr. Black noted, was advanced as an explanation and not as an excuse for the  grievor’s misdoings.

THE POSITION OF THE PARTIES

11.

THE EMPLOYER

Mr. Speight, on behalf of the employer, acknowledges that there must be ‘just cause’ to discipline in accordance with Article 18.02 of the Collective Agreement.  ‘Just cause’ to terminate is found in the grievor’s attempt to establish a personal relationship with a patient in the psychiatric unit of the hospital which the grievor knew would undermine the trust crucial to the treatment of mental health patients.

12. 
THE GRIEVOR

The grievor acknowledges the misconduct and concedes that it warrants discipline.

The question however is the degree of discipline appropriate in the circumstances.  The grievor agrees that he should not be returned to his position as an LPN in the psychiatric unit even assuming the reinstatement of his licence; however he seeks to maintain employment with this employer in some other capacity for which he is qualified.  In other words, some form of disciplinary demotion is the more fitting disciplinary sanction in the union’s submission.  (See Brown and Beatty Canadian Labour Arbitration paragraph 7: 3544 and Professor Kuttner’s oral ruling in Re CUPE Local 1252 (Nader Mehran) and Region 3 Hospital Corporation, released January 21, 2003.

REASONS FOR DECISION
13.

During the hearing evidence was led indicating that the grievor had failed to renew his license as an LPN for 2002.  He said he forgot in light of the apartment fire in December of 2001 and the consequent upset as that was the time when he would normally pay the fee.  There was evidence to suggest that the grievor misled the hospital about his licensing status which the grievor denied.  It is a fact that the grievor practiced in 2002 without paying the annual licensing fee to his professional association; however that does not appear as an articulated ground for dismissal in the employer’s letter of September 17, 2001 and it was not advanced as an element of ‘just cause’ by Mr. Speight in his argument.  Accordingly, it plays no part in the disposition of this matter. 

14. 
As the grievor acknowledges his misconduct and that it is deserving of sanction, the

issue becomes whether termination is the appropriate penalty to be imposed on a grievor of seven years of employment with a clear disciplinary record.

15. 
The grievor’s actions occurred in the psychiatric ward of the hospital.  This is an area 

where severely emotionally disturbed patients are admitted for an average of 18 days although the length of the admissions vary greatly.  They require constant monitoring.  Communication among the staff and the patients is encouraged in the context of making the patients feel that they are in a safe and secure environment.  This is essential to their treatment and rehabilitation.  The staff including the LPN’s know that they are not to form a personal relationship with the patient - a fact made manifest by name tags with the first name of the care giver only.  It is significant, when assessing the degree of the grievor’s misconduct and his knowledge of the department rule, to consider his note reading: “[phone number] Pat Greer don’t tell anyone my last name”.

16. 
Despite his protestations of not being himself because of his own emotional 

imbalance at the time, he was clearly aware that the communication of his name and phone number to patient A was contrary to the ‘anonymity’ policy of the unit.  Further, it is significant that the grievor’s attention was not limited to one patient but involved two others and embraced patient B in the note- exchange conspiracy.  These two factors alone go a substantial distance in destroying the patient’s sense of security and confidence in the hospital staff.  Then there is the note written by the grievor in response to A’s note that she was not interested in a relationship at the time.  It speaks for itself  but, at a minimum, it reiterates an attempt to continue a “friendship” and the final sentences contain mild sexual overtones.  It is grossly inappropriate in the setting.  

17. 
The consequences of the misconduct warrant consideration in determining the

appropriateness of the penalty imposed.  Dr. Addleman testified  he was obliged to advise the other psychiatrists in the hospital of the note exchange in order that they might be aware of these circumstances when treating their patients.  Perhaps more importantly, the grievor’s conduct was said by a number of employer’s witnesses to jeopardize the trust relationship which must exist in the psychiatric unit of the hospital.  This concern was borne out in fact when later in the summer of 2002 A’s condition deteriorated to the point of requiring further hospitalization.  She refused to be admitted because “I did not know who could be trusted and who couldn’t be.”

18. 
There can be no doubt that one must acknowledge certain concern for the grievor 

and the personal consequences resulting from the loss of his job.  It has affected his income substantially.  He had a seven year period of service without any discipline.  He acknowledged his wrongdoing at the outset and, I believe, sincerely regrets his conduct.  The most substantial mitigating factor advanced on his behalf was his personal emotional upset at the time.  It is corroborated by his family doctor.  Nonetheless, the grievor was aware of the assistance program available through the employer and did not take advantage of it.  And further, it is interesting that in his written explanation to the employer during the investigation, he makes no mention of his own emotional instability in July of 2002, nor did he raise it in his application to borrow additional sick leave time.

19.

The union argues that the termination of the grievor was too harsh.  It submits that a more appropriate discipline would be the transfer of the grievor to another position within the bargaining unit agreed upon by the parties and for which the grievor is qualified.  It was just such a disposition that was made by the employer and upheld by the arbitrator in Re Saint John Regional Hospital & Sheehan (1985), 20 LAC (3d) 434.  In that case the grievor was an ambulance driver who initially treated an emergency call as a hoax and failed to respond in accordance with the proper procedure.  While it was open to question whether the ultimate death of the patient was in any way attributable to the delay of the grievor, the arbitrator found that the action taken by the grievor was wrong and “was completely contrary to his training and to all his instructions”.  The grievor was suspended without pay for five days, removed from his position as an ambulance driver, and assigned to the housekeeping department where he had worked for nine years preceding his 11 years as an ambulance driver.  At this hearing it was argued that disciplinary demotion was not an option that could be considered by this board as a form of discipline that, if so persuaded, could be substituted for the termination as Article 18.01 of the Collective Agreement purports to limit discipline to written reprimands, suspension and discharge.  The article, however, also defines as discipline any action by the employer which results in a financial penalty which would, of course, be the result if the demotion placed the employee in a lower paying position.  Further, the notion of disciplinary demotion was canvassed in Re Manitoba & MGEU (1998), 73 LAC (4th) 100 at 119 et seq.  I understand the arbitrator there to conclude that demotion is available as a form of discipline where the employee is shown to be unsuitable, incompetent or unable to perform the job.  Those qualifiers embrace a breach of trust as, for example, where an employee has falsified a time card - see Re ICW, Local 721& Brockville Chemical Industries Ltd. (1971), 23 LAC 336 (Shime).  If an employee is demoted then it must be for a fixed period during which the employee must demonstrate an ability to discharge the duties of a lower rated, less critical job.  If his performance is adequate, then he is to be returned to his former position as the purpose of the discipline is both punitive and corrective.

20. 
While discipline by way of demotion is available to an arbitration board by way of 

substitution for the termination imposed by the employer under this Collective Agreement, the threhshold question is whether the dismissal of this grievor was disproportionate to the misconduct.  The grievor held the position as an LPN in the psychiatric unit for approximately 15 months prior to his misconduct although he had worked as an LPN in the health care field for seven years.  He had not worked for the DECH in any other capacity.  He engaged in conduct which he knew to be contrary to the policy of the unit and which undermined the integrity of 2SE in the summer of 2002.  It jeopardized the quality of  health care being given not only to the three patients directly involved but to other emotionally vulnerable patients then in the ward.  The ability of the employer to provide essential patient care in a safe and secure environment was put at risk by the actions of the grievor.  It is that setting in which the misconduct took place that weighs most heavily in the balance.  Accordingly, the employer had ‘just cause’ to discipline and further it cannot be said that the dismissal of the grievor was unreasonable in the circumstances.

21.  

In the result, the grievance is dismissed.

.

______________________________

G.L. Bladon, Arbitrator

DATED at Fredericton, NB this 21st day of March 2003

