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IN THE MATTER OF THE PUBLIC SERVICE LABOUR RELATIONS ACT AND 

IN THE MATTER OF A REFERENCE TO ADJUDICATION

BETWEEN:

BARBARA ANN (GIVEN) ROY, hereinafter referred to as the “Grievor”, 

- and -

ATLANTIC HEALTH SCIENCES CORPORATION, hereinafter referred to as the “Employer”

APPEARANCES:



For the Grievor







David M. Brown, Q.C.







For the Employer







Paul H. Blanchet

ARBITRATION BOARD:


John D. Laidlaw, Chairperson







Lawrence Gallant, Employer Nominee







Lorne Saunders, Union Nominee

DATE OF HEARING:


February 12, 2002

DATE OF AWARD:



October 3, 2002

A W A R D

PROVINCE OF NEW BRUNSWICK

IN THE MATTER OF THE PUBLIC SERVICE LABOUR RELATIONS ACT; and

IN THE MATTER OF A COLLECTIVE AGREEMENT BETWEEN THE CANADIAN UNION OF  PUBLIC EMPLOYEES AND BOARD OF MANAGEMENT AS REPRESENTED BY THE HOSPITAL BOARDS OF THE HOSPITALS LISTED UNDER PART 3 OF THE FIRST SCHEDULE OF THE PUBLIC SERVICE LABOUR RELATIONS ACT (GROUP: CLERICAL, STENOGRAPHIC & OFFICE EQUIPMENT OPERATION, INSTITUTIONAL SERVICES, PATIENT SERVICES); AND

IN THE MATTER OF A REFERENCE TO ADJUDICATION OF A DISPUTE AFFECTING:

BARBARA ANN (GIVEN) ROY, hereinafter referred to as the “Grievor”,

- AND -

ATLANTIC HEALTH SCIENCES CORPORATION, hereinafter referred to as the “Employer”.


I have read the award of the Chairperson of the Adjudication Board herein dated the ____ day of October, 2002 and I – concur with / dissent from – it.


Dated this                   day of October, 2002.







Lawrence Gallant, Employer Nominee


I have read the award of the Chairperson of the Adjudication Board herein dated the _____ day of October, 2002 and I – concur with / dissent from – it.


Dated this                   day of October, 2002.







Lorne Saunders, Union Nominee

1.
This is a position classification grievance in which the Grievor, Barbara Ann (Given) Roy, claims that she should be re-classified from a Clerk II (CL-2) to a Clerk III (CL-3).  The Grievor is employed at the Saint John Regional Hospital in the Nutrition and Food Services Department.  The Grievor has been employed at the Saint John Regional Hospital since June of 1973 having taken a brief break from her duties from November 1976 to February of 1977.  Since June of 1981 the Grievor has been classified as a Clerk II (CL-2).  The Grievor received her High School education at Saint John Vocational School graduating as Class Valedictorian in 1976 and thereafter attended New Brunswick Community College for a 1 year period where she took courses in accounting and bookkeeping.  

2. The Grievor initiated the re-classification request to the Clerk III (CL-3) classification by completing a Position Classification form dated November 9, 1999 (Exhibit E-3).  This request by the Grievor was supported by Anne Marie MacKinnon, Department Head of Nutrition and Food Services at the Saint John Regional Hospital.  The Position Classification form was forwarded to Linda Bamford, Human Resources Officer, at the Saint John Regional Hospital who concluded that the duties performed by the Grievor still came within the Clerk II (CL-2) designation.  In accordance with the policy regarding re-classification procedures, the matter was appealed to the Provincial Hospital Classification Committee.  The Provincial Hospital Classification Committee, by letter of April 26, 2001 (Exhibit E-9), confirmed the decision of the Region II Hospital Corporation that the duties performed by the Grievor were properly classified as a Clerk II (CL-2) classification.  It is from this decision that the subject Grievance has been referred to this Board.  

3. The jurisdiction of this Board to hear this Grievance and make such orders of re-classification as it deems appropriate comes from Article 40.05 of the Collective Agreement which reads as follows:

“40.05     Any dispute arising out of Article 40.02 and 40.03 shall be referred to a Board consisting of three (3) persons, one (1) representing the Union and one (1) representing the Employer.  Such persons shall not be employed in the Hospital involved in such dispute.  The two (2) persons nominated above shall within five (5) days of the appointment of the second of them nominate a third person to be Chairperson of the Board.  Failing agreement of the nominees of the appointment of the Chairperson, the Chairperson of the Public Service Relations Board shall appoint the Chairperson.  

The Board so constituted shall be limited to deciding the issue of the proper classification for the aggrieved employee or the appropriate rate for the classification created by the Employer under Clause 40.02.

The decision of the majority shall be the decision of the Board.  If there is no majority, then the decision of the Chairperson shall be the decision of the Board.

The parties agreed to abide by the decision of the Board which shall be final and binding on both Parties.  The Parties further agree to share equally the costs and fees of the Chairperson.  The Parties shall pay the fees and costs of their respective nominees”

4.
At the outset of the hearing, the Parties agreed that the Collective Agreement to be applied to the hearing of this grievance would be that previous to the existing Collective Agreement between the Parties, as the former agreement was in effect when the re-classification process was commenced.

5.
Since June of 1981, the Grievor has been employed in a position classification of Clerk II.  The Clerk II position as set out in the job spec form marked as Exhibit E-4 at the Grievance which reads as follows:

“Clerk 2








1001-CL-2 










REVISED 8/90

Definition: 











This is clerical work of a moderately complex nature performed in assigned hospital areas.  Work involves responsibility for performing clerical work which requires the knowledge of methods and procedures which are normally well defined in manuals, directives and regulations.  Until the more difficult phases of the job are learned, work is under supervision, but thereafter detailed instructions are received only when changes in procedures are made.

Administration:


Typical duties could include maintaining employee’s time sheets, pay records, and related personnel forms and performing other duties related to the preparation of the payroll; calculating and compiling reports through standardized forms and systems; performing bookkeeping functions such as accounts payable and accounts receivable; posting and checking entries in the accounts payable/accounts receivable sections; balancing accounts and entries; preparing invoices, statements and purchase orders; preparing bank deposits; and performing clerical functions related to the inventory control systems.

N.B. These job duties are only the basic and prime duties of the job, related and allied duties may be assigned from time to time as may become necessary to the operation of the institution.

QUALIFICATIONS:

High School graduation or successful completion of G.E.D.  Completion of course work in the commercial subjects and business experience.”

The job spec for the Clerk III position marked as Exhibit U-7 at the hearing of the grievance  reads as follows:

“Clerk 3








1002-CL-3












Revised 9/85

DEFINITION:

This is supervisory clerical work or complex clerical work.  Employees of this class are required to interpret rules, regulations, and collective agreements.  Work is performed with a high degree of independence but work problems involving departure from standard policies and procedures are reviewed with a supervisor.  Typical duties may include maintaining personnel and payroll systems; assisting with budget preparation, preparing reports on information contained in records or bookkeeping systems.  Prepare work schedules according to collective agreements.  May participate in the selection, orientation, and training of employees.  Duties are similar to those performed by the Clerk-2, however they differ in the terms of complexity and independence of action.

N.B. These job duties are only the basic and prime duties of the job, related and allied duties may be assigned from time to time as may become necessary to the operation of the hospital.

QUALIFICATIONS:

High School graduation or successful completion of G.E.D.  Completion of course work in the commercial subjects and considerable related business experience.  Must have supervisory ability where applicable.”

6.
Evidence of the Grievor at the hearing of the grievance indicated that her primary responsibility is the scheduling of those employed with the Nutrition and Food Services Department of the Saint John Regional Hospital.  In order to carry out these functions, the Grievor requires familiarity with applicable collective agreements.  The Grievor testified that 36 to 40 percent of the time spent at her job deals with scheduling.  In the past, the Grievor has prepared new rotations to the schedule which are sometimes chosen by her supervisor or on other occasions the Grievor’s supervisor has prepared a new rotational list and the Grievor has reviewed it.  There is no doubt this portion of to the Grievor’s position is complicated and requires an in depth knowledge of the different job classifications and shifts required to properly prepare required schedules.  It was indicated that there are 27 different shifts and 10 different job classifications which the Grievor must take into account in preparing schedules.

7.
Other duties performed by the Grievor include working with her superiors in reviewing applications and choosing applicants for staffing the Nutrition and Food Services Department.  A test is administered and the Grievor rates the applicants based upon the performance of each on the test.  Evidence was presented to indicate that the Grievor is also involved with payroll matters such as maintaining time cards and information on absenteeism for the determination of vacation times and payroll matters.  The other duties of the Grievor include preparing the meal day report as well as the handling of cash including preparing of the deposit and reconciling cashiers slips.  Also the Grievor makes coin orders and ensures that there is enough cash on hand including petty cash.  All cashiers in the Nutrition and Food Services Department verify their balance to the Grievor both in the morning and at the end of their shifts.  It should be noted that the Grievor gave evidence that she works independently however, she does not directly supervise but does handle approximately 155 employees through payroll and scheduling services provided.

8.
A comparison was made between the Nutritional and Food Services Department and the Environmental Services Department at the Saint John Regional Hospital where there exists one Secretary 3 (SY3) position, which, according to the Grievor, would be equivalent to the Clerk 3 designation sought by the Grievor.  These SY3 positions according to the Grievor spend approximately 55% of their time on payroll matters relating to approximately 195 employees.  According to the Grievor, two other comparable positions are held by individuals who work for Alliance Foods System.  These individuals do not carry out any type of supervisory role, rather they are responsible for the purchasing of food items for the Region by paying bills and ordering of food.

9.
Debra Newman, Patient Services Manager, with the Nutrition Food Services Department gave evidence that in the hiring of new people, she obtains from the Human Resources Department a list of prospects and reviews the list with the Grievor.  Ms. Newman consults regularly with the Grievor for the purpose of going through the list.  Because of the Grievor’s experience, the Grievor is able to identify those applicants who would be best suited for employment within the Nutrition and Food Services Department.  Ms. Newman indicated that the Grievor arranges training for the employees and does reference checks as well for the newly hired employees.

10.
Notwithstanding that both the Hospital Classification Committee and the Classification Committee of the Saint John Regional Hospital concluded that the duties performed by the Grievor fit within the Clerk 2 classification the evidence indicated at the hearing that not all of the duties performed by the Grievor were considered by either Committee in making their respective findings.  Margo Dower-Vincent, a Human Resources Consultant with the Human Resources Office of the Department of Health and Wellness presented evidence of the manner by which the Provincial Hospital Classification Committee deals with reclassification requests.  According to Ms. Dower-Vincent the Committee looks at the documentation presented and reviews the duties performed by the applicant and compares the same to the classification specs set out for the classification sought.  According to Ms. Dower-Vincent the Committee does not consider the performance of the employee or the volume of work that is carried out but rather examines the duties and responsibilities performed by the applicant.  Ms. Dower-Vincent noted that the distinguishing characteristics between a Class 2 and a Class 3 Clerk position is that a Clerk 2 carries out moderately complex clerical work whereas a Clerk 3 is a supervisory clerical worker who performs complex clerical work.  Ms. Dower-Vincent as a member of the Provincial Hospital Classification Committee that reviewed the Grievor’s application concluded  that the Grievor was properly classified as a Clerk 2 as the majority of the work performed by the Grievor was of a moderately complex nature.  On cross-examination by Counsel for the Grievor, Ms. Dower-Vincent admitted that some of the scheduling work carried out by the Grievor is of a Clerk 3 position, however, these duties only form a portion of the duties carried by the Grievor.

DECISION

11.
The two issues for consideration raised by the Grievor are best summarized as follows:

1. That the Classification Committee of the Saint John Regional Hospital and the Provincial Hospital Classification Committee both erred in their respective findings that the Grievor’s duties were best suited to the Clerk 2 Classification and that the duties carried out by the Grievor are properly classified as a Clerk 3 position; and

2. That the Provincial Hospital Classification Committee was prevented from making a proper decision and awarding a Clerk 3 Classification to the Grievor as that Committee was not provided all relevant information as to the duties and functions carried out by the Grievor.

12.
The case of Roberta M. Kilpatrick and the Atlantic Health Sciences Corporation, unreported, of August 4, 1998 was referred to by the Grievor.  In that case the  Adjudication Board ruled that the Grievor’s request for a classification to a CL-3 level should be granted.  The Hospital Classification Committee, as a result of the Roberta Kilpatrick decision, in this particular case requested that Linda Bamford, Human Resources Officer for the Atlantic Health Sciences Corporation, prepare a comparison of the Grievor’s duties and responsibilities with those of Ms. Kilpatrick.  Notwithstanding that the Grievor spent considerably less time doing payroll for the employees of the Nutrition and Food Services Department than did Roberta Kilpatrick it was noted that Roberta Kilpatrick worked with no supervision whereas the Grievor had the benefit of having her supervisor on site.  Mr. Ulric Cormier, Chair of the Hospital Classification Committee, gave evidence as to the reasoning of the Provincial Hospital Classification Committee in reviewing the position classification form of the Grievor.  The Provincial Hospital Classification Committee rated each of the duties carried out by the Grievor as set out in her position classification form as to the level of classification that each would, according to their collective opinion, fall within.  Based on this exercise, the Committee concluded that the majority of duties carried out by the Grievor fall within the Clerk 2 categories of staffing and scheduling while the recruitment of new casual employees falls within the Clerk 3 category.

13.
Counsel for the Grievor drew comparisons between this case and the Kilpatrick case.  Counsel for the Grievor indicated that the duties carried out for the Grievor have a complex nature as was the case in the Kilpatrick decision.  Furthermore, Counsel for the Grievor argued that the decision of the Provincial Hospital Classification Committee was not only wrong but that the process which it followed was flawed in that it did not have all evidence before it that it required.  

14.
Based upon the Position Classification Form filed by Barbara Ann Given and considered by the Provincial Hospital Classification Committee as well as the evidence presented by Margo Dower-Vincent and Ulric Cormier, I am not persuaded that the process followed by the Provincial Hospital Classification Committee was flawed.

In the decision, John Inglis Co. Ltd. (1964), L.A.C. 126 the standard of proof which must be met by employees seeking a re-classification was articulated:

“A Grievor must not only establish that his ability and work are beyond his present job description but he must bring himself squarely within the description of the classification he seeks both as to ability and responsibility.”

In the unreported case of Shirley L. Burns and T. Ruth Besharia and Her Majesty In Right of the Province of New Brunswick as Represented by the Treasury Board, Arbitrator Kuttner at page 8 enunciated the test to be applied to determine whether duties performed by a particular employee should elevate that employee to a higher classification level:

“The Grievor’s case seems to be based on the premise that if a particular job function can be said to fall within the general job description of a higher classification, then she is entitled to be put within that higher classification.  Nothing could be further from the truth.  Indeed the governing principle is to the contrary, namely, that if a lower classification is not broad enough to comprehend the particular job performed by the Grievor, then that job cannot be carved out with the express purpose of attaining the higher classification.  This has been referred to as the “central core” test and the Grievor has the onus of establishing that she has been required to work outside her own classification of School Secretary II and fully within the scope of the classification of School Secretary III.”

15.
The job spec of Clerk 2 states:  “until more difficult phases of the job are learned, work is under supervision, thereafter detailed instructions are received only when changes in procedures are made.”  In the present case the Grievor has indicated that she performs many job functions with little or no supervision.  In the carrying out other duties, however, it is clear that she works in close concert with her supervisor.  The evidence given at the hearing of the grievance would appear to suggest that the role of the Grievor could not be described as a supervisory role.  The central core test as articulated in the Burns and Beshara case has not been satisfied nor has the standard of proof as set forth in the John Inglis Co. Ltd. case been met.
16.
Based upon the evidence presented at the hearing of the grievance, I am unable to agree with the Provincial Hospital Classification Committee in all of its categorizations of the levels of its functions and duties carried out by the Grievor, however, I am not convinced that the Committee erred in its findings that the majority of duties carried out by the Grievor fall within the Clerk 2 category.  The evidence presented indicates that a portion of the work carried out by the Grievor is of a complex nature, however, in the recruitment of new staff members, interviewing is conducted by the individual to whom the Grievor reports and the interpretation of the Collective Agreements carried out by the Grievor cannot be described as detailed.  Most importantly, however, the evidence did not satisfactorily disclose that the Grievor works in a supervisory capacity as stated in the job spec for the position sought and while the Grievor does work independently much of the time it cannot be said that she works without supervision.  For the foregoing reasons the grievance is dismissed.


DATED this 3rd day of October, 2002.








John D. Laidlaw








Chairperson








Board of Arbitration

Appendix “A”

List of Exhibits Submitted at Adjudication in Hearing 

on February 12, 2002

1.
Exhibit U-1
Collective Agreement between the Canadian Union of Public Employees and Board of Management as Represented by the Hospital Boards of the Hospitals Listed under Part III First Schedule of the Public Service Labour Relations Act Expires  June 30, 1999.

2.
Exhibit U-2
Handwritten Letter dated July 14, 2000 from Barbara Ann Given to Provincial Classification Committee.

3.
Exhibit U-3
Job Description Clerk 2 Saint John Regional Hospital Dietary Department.

4.
Exhibit U-4
Atlantic Health Sciences Corporation Clerk 3 Job Description dated March 2000.

5.
Exhibit U-5
Responsibilities / Task List.

6.
Exhibit U-6
Position Classification Form of Barbara Anne Given dated November 5, 1999.

7.
Exhibit U-7
Job Specification of Clerk 3 Position Revised 9/85.

8.
Exhibit U-8
Job Description Administrative Support Worker 5 – October 1998.

9.
Exhibit U-9
Letter from Linda Bamford to Barbara Ann Given dated January 23, 2000.

10.
Exhibit U-10
Letter from Linda Bamford to Barbara Ann Given dated May 14, 2001.

11.
Exhibit E-1
Guidelines to the Classification/Reclassification Procedure for Bargaining Unit Positions.

12.
Exhibit E-2
Atlantic Health Sciences Corporation Personnel Services Department Policies and Procedures.

13.
Exhibit E-3
Position Classification Form of Barbara Anne Given dated November 5, 1999 with comments of Anne Marie MacKinnon dated March 1, 2000 attached.

14.
Exhibit E-4
Job Specification of Clerk 2 Position – Revised 8/90.

15.
Exhibit E-5
Report of Saint John Regional Hospital Classification Committee.

16.
Exhibit E-6
Letter from Linda Bamford to Ulric Cormier dated November 22, 2000 with handwritten report of Saint John Regional Hospital Classification Committee Report attached.

17.
Exhibit E-7
Letter from Ulric Cormier to Linda Bamford dated December 4, 2000.

18.
Exhibit E-8
Letter from Linda Bamford to Ulric Cormier dated March 15, 2001.

19.
Exhibit E-9
Letter from Ulric Cormier to Linda Bamford dated April 26, 2001.

20.
Exhibit E-10
Position Classification Form of Barbara Anne Given dated November 5, 1999 with comments of Anne Marie MacKinnon dated March 1, 2000 attached.
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