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1. 
The grievor challenges the employer’s award of the Support Services Supervisor

II position to the third party.  The third party was notified of this adjudication and advised of her right to appear and participate; however she did not attend the hearing.  For reasons which follow, the grievance is dismissed.

FACTS
2. 
On October 14, 2004  the employer posted the position in issue: Support Services 

Supervisor II, in an effort to fill the vacant position of Food Services Manager at the White Rapids Manor.  The Manor is a 36 bed long-term nursing care facility in Fredericton Junction, New Brunswick.  It has a staff of between 50 and 55 full and part-time employees, eight of whom work in the food service department.  This internal posting is governed by Article 31.01 and Article 31.03 which provide:

“31.01          When any vacancy occurs or a new position is created within the bargaining unit, the Employer shall post notice of the vacancy for a minimum of seven calendar days.  Such notice may be forwarded by the hospital to the Local.”

31.03            Appointment to the position shall be made of the applicant  with the greatest seniority from among  those who meet the necessary job requirements as posted.”

The grievor, the third party and two others applied for the position.  The third party was successful but her seniority was substantially less than that of the grievor.  The grievor received a letter dated November 29, 2004 rejecting her application on the basis that she does “not have considerable experience (3 - 6 Yrs) as a cook; and you do not have supervisory experience or training.”

3. 
This led to a meeting between the employer and the Union on December 1, 2004

and  the subsequent filing of this grievance on December 3, 2004.  The two stumbling blocks for the grievor were cooking experience and supervisory ability.  While the grievor conceded that at the time of her job interview on November 16, 2004 she indicated that she had but one year of cooking experience, upon reflection she determined that she worked initially as a relief cook at the Oromocto Public Hospital in 1990 which led to a full-time cook’s position commencing in April of 1991 and continuing until March of 1994, when she was bumped from the position.  The grievor, with the assistance of her Union, argued that this met the experience criterion of the posting.  That argument was successful as the employer wrote to the grievor on January 8, 2005 following the final level grievance meeting abandoning the lack of experience as the basis for rejecting the grievor but continuing to rely upon the failure of the grievor to meet the supervision experience qualification.  In rejecting the grievance on January 8, 2005, Tom Maston, the Vice-President - Corporate Services of the employer, said in part:

“Management’s decision was based on their assessment of supervisory capacity.”

4. 
The evidence of supervisory experience offered by the grievor at this hearing included

being in charge of the kitchen at the Oromocto Hospital before the supervisor arrived in the morning and after she left in the afternoon - approximately 25% of her shift time; working as a Support Services Worker I in the Diet Office of the Dr. Everett Chalmers Hospital from 1997 until 2005 where she monitored and adjusted patient menus and trays.  At both institutions she provided input to her supervisor on various new employees but did not do performance evaluations, nor did she get

involved with discipline.  She conceded in cross-examination that she had never held a supervisory position nor had she ever received an acting supervisor’s pay.

POSITION OF THE PARTIES

The Union
5. The Union argues that Article 31.03 is a threshold clause, not a competitive clause,

which means that the position must be awarded to the most senior applicant who has the required qualifications.  Here the Union says the grievor meets the “considerable” experience qualifier and her work at the Oromocto Hospital in the kitchen and at the Diet Office of the Dr. Everett Chalmers Hospital satisfy the posted requirement of “must have supervisory ability.”  The Union submits that the employer unfairly assessed the grievor’s supervisory skills and, at the very least, ought to have awarded her the position and allowed the grievor to prove herself during the probationary period provided by Article 31.04 which reads:

“31.04          The successful candidate, if already an employee as defined in this Agreement, shall be placed on a trial basis in the new classification or position for a period of two (2) calendar months.  Subject to the mutual agreement of the Employer and the Local, such trial period may be extended for a reasonable period.  If the employee proves unsatisfactory during the aforementioned trial period or if the employee satisfies the hospital he is unable to perform the duties of the new position, he shall be returned to his former position without loss of seniority or former salary, and any other employee promoted or transferred because of the rearrangement of positions shall be returned to his former position without loss of seniority or former salary.  Conditional on satisfactory service, appointment to the position shall become permanent after the trial period.”

The Union relies upon the following authorities:

Brown & Beatty, Canadian Labour Arbitration, paragraph 6:3100 - The Scope of Arbitral Review, paragraph 6:3200 - Proof of Ability, paragraph 6:3300 - Ability and Qualifications, paragraph 6:3330 - Aptitude;

Re Sydney (City) and CUPE, Local 933 (1992), 24 LAC (4th) 349;

Re Canadian Pacific Limited and Canadian Telecommunications Union (1980), 28 LAC (2nd) 430;

Re Inglis Limited and United Steelworkers, Local 4487 (1977), 15 LAC (2d) 227;

Re Murrary and Board of Management, unreported, released 8 June 1998 (Kenny).

The Employer:

6. The Employer argues that the Provincial specifications require a “demonstrated

supervisory ability” - which wording, the evidence indicates, was inadvertently omitted from the posting.  Nonetheless the position is inherently supervisory and that ability must be present in the applicant at the time of the application.  The employer suggests that it was not and the probationary period is not an opportunity to acquire the skills mandated by the posting.

7. 
It relies upon the following authorities:

Brown & Beatty, Canadian Labour Arbitration, paragraph 5:2524 - Fairness of Posting Process, paragraph 5:2526 - Cancellation of Posting, paragraph 3300 - Ability and Qualifications, paragraph 6:3220 - Education and Experience, paragraph 5:2230 - Job Descriptions, paragraph 5:2300 - The Requirement of  Bono Fides, paragraph 6:3230 - Trial, Training and Familiarization Periods;

Re Taylor and Board of Management, unreported, released February 9, 1990 (Olmstead);

Re Smith and New Brunswick, unreported, released 24 September 1990 (Kenny);

Re CUPE Local 1252 (Jordan) and River Valley Health, unreported, released September 28, 2004 (Bladon);

Re Richard and New Brunswick, unreported, released 18 April 1994 (Durette);
Re Castonguay and Board of Management, unreported, released February 20, 1990 ( Godin);

Re CUPE Local 865 and Region 7 Hosptial Corporation, unreported, released November 15, 1998 (McGinley).

ANALYSIS
8. 
The posting lists “must have considerable experience and ability as a cook in a 

Health Care facility” as one of eight qualifications for the Support Services Supervisor position at White Rapids Manor.  The information initially provided by the grievor would not satisfy the “considerable” experience requirement defined in the “Guideline to Interpret the Desirable Training and Experience” as:

Considerable experience:

1 year - 3 years

Sufficient experience to provide

familiarity with methods, materials,

equipment, and results in a wide

variety of work problems in the

occupational field.

However it was subsequently discovered that the grievor did meet the minimum three-year requirement through her work as a relief and subsequent full time cook at the Oromocto Hospital from 1991 to 1994.  This was brought to the employer’s attention and it then, correctly, abandoned its objection to the grievor on this basis as evidenced by Maston’s letter of February 8, 2005 following the Third Level grievance meeting.  Consequently the grievor’s cooking experience is not an issue in this adjudication.

9. 
The issue is the posted qualification “must have supervisory ability” - which the 

employer maintains the grievor lacks.  The Union does not challenge the reasonableness of the qualification but says that the employer’s assessment of the grievor’s supervisory ability was unreasonable.

10. 
As noted in Brown & Beatty at paragraph 6:3100, the arbitrator should be loath to

interfere with management’s decision relating to seniority - ability clauses “unless there is evidence of discrimination, arbitrariness, bad faith, or the employer exercised its judgement unreasonably. [My emphasis].  To be reasonable, the management decision “must be one which a reasonable employer could have reached in the light of the facts available” i.e. “the employer’s decision will be tested for its honesty, its completeness and its correctness under the test of reason”.  The arbitrator’s jurisdiction to examine the employer’s decision on the merits to determine its correctness follows from Canadian Food and Allied Workers, Local 175 v. Great Atlantic and Pacific Company of Canada Ltd. (1976), 76 CLLC para 14,056, and see Brown & Beatty at paragraph 3100; however, the original caution that the arbitrators “must, of course, realize that the employee’s supervisors are in the best position to judge his qualifications and an arbitrator should for that reason hesitate to substitute his own judgment for that of the company:” - Brown & Beatty, citing Re Carling Breweries Limited (1968), 19 LAC 110 (Christie) remains at play.  A more focussed approach was articulated in Re Lennox Industries (Canada) Limited and USW Local 7235 (1983), 12 LAC (3rd) 241 (Kennedy) where the board said at page 250:


“...the true test of reasonableness is whether management has deviated from the path of relevancy: in forming its opinion, did it take into account irrelevant considerations, fail to take into account relevant ones, or consider evidence which is insufficient to support the premises from which the opinion is derived?  The board is entitled to review any and all considerations which management took into account or should have taken into account in making its decision ...”  and see also Re CPR Limited and Canadian Telecommunications Union supra (at page 3 QL).”

11. 
Here the grievor was asked the same questions at her interview based upon a standard

“Structured Interview Guide - Food Services Manager” as the other candidates.  The interview questionnaires were completed by the Chief Executive Officer of White Rapids Manor and its Clinical Dietician.  Both reflect the unsatisfactory nature of the grievor’s responses to questions bearing on supervisory experience - in fact one interviewer scored the grievor 0/15 in this area.  The employer’s decision to reject the grievor’s application cannot be said to be wrong or unreasonable.  Certainly the grievor’s complete circumstances were re-examined during the grievance process and management’s decision changed with respect to the experience issue but not with respect to supervisory qualification.  There was no evidence of relevant considerations omitted or irrelevant matters considered.  The employer’s decision is consistent with the evidence at this hearing which failed to identify supervisory responsibilities of any consequence at either the Oromocto Hospital between 1991 and 1994 or at the Diet Office of the Dr. Everett Chalmers Hospital subsequently.  There is no doubt that the grievor  was engaged in training new employees from time to time and that her opinions on the strengths of various employees solicited by her supervisor occasionally, but this is quite different from the day to day supervisory  responsibilities called for in the posting and the job description for this position.

12. 
The Union argues that the supervisory ability qualifier is vague and uncertain and

accordingly the true test would be to place the grievor, as the senior applicant, in the position and allow her the opportunity to prove herself under Article 31.04 - see Re Inglis and United Steelworkers, Local 4487, supra.
13. 
The effect to be given probation or trial clauses such as Article 31.04 is found in

Brown & Beatty at paragraph 6:3230:

“       Quite apart from which type of seniority clause is included in the agreement, most arbitrators have held that, in the absence of some provision in the agreement to the contrary, an employee is not entitled either to a training period during which he could be instructed so as to acquire the particular skills necessary for a particular job, or to a trial period during which he could objectively demonstrate his subjective beliefs as to his abilities.  Rather, arbitrators have assumed that to satisfy either of the traditional seniority-ability clauses, an employee must possess the present and immediate ability to perform the job at the time it is claimed.”

This approach has been followed in New Brunswick in Re Castonguay (supra) at page 13 and Re CUPE Local 865 and Region 7 Hospital Corporation (supra) where Arbitrator McGinley said at page 8:

“..., the trial period was not intended, according to the Collective Agreement, to check whether a particular applicant with seniority, but no experience, is or is not able, to fulfill the position posted.  The successful applicant is supposed to be able to fulfill the position in question as soon as she is hired.  Then she is entitled to a three-month period and, if she is not equal to the task, ....... She may return to her former position.”  Arbitrator Savoie referred also to an earlier decision of Arbitrator Judith MacPherson (in Re Betty Hicks, May 29, 1981) in which she appears to have dealt with a similar clause and an argument that it gave the promoted employee two months “to see whether he or she could meet the necessary job requirements”.  She found as follows, “I cannot agree with this.  That clause, in my opinion, applies to the successful candidate for a vacant position and ensures that once an employee accepts a promotion and proves to be unsatisfactory in it within two months, that he or she can be returned to their former position.  In our case, the grievor must show a present ability to perform the work...”

14. 
In this case the employer has reasonably and correctly determined that the grievor

lacks an essential qualification - supervisory ability.  She lacks the present ability to do the job in management’s assessment.  Article 31.04 is not intended to afford her the opportunity to acquire the skill set the employer has posted as a job qualification.

15. 
In the result the grievance must be dismissed.

DATED this 1st day of March 2006.

___________________________________
G.L. Bladon

