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BACKGROUND AND EVIDENCE

1.

The grievance of Dawn Teakles (Grievor) was referred to adjudication pursuant to the relevant provisions of the Collective Agreement. There were no preliminary objections raised by counsel for either party with respect to my appointment as Adjudicator or with respect to the adjudicability of the grievance. 

2.

The Grievor in her grievance (Exhibit 2) which is dated January 5, 2005, claims that the Employer violated Article 31 of the Collective Agreement by failing to appoint her to the G.I. Unit Clerk position which had been posted (Exhibit 6) for competition on August 5, 2004. The job description (Exhibit 5) for the G.I. Unit Clerk position describes the purpose of the job as follows:

“To aid in the care of patients in the G.I. Unit by performing clerical and related duties. The clerk is responsible for the initial (pleasant) reception of all incoming patients and for the basic co-ordination of patients in the G.I. Unit.”

The job description goes on to outline the principal duties associated with the position and the qualifications required of candidates. The qualifications for candidates are as follows:

“High school graduation or successful completion of G.E.D. program and/or completion of an approved course for Ward Clerks, including or supplemented by typing. Successful completion of a medical terminology course. Must successfully complete Corporation’s Data Entry Skills Test (minimum NKPM of 60, accuracy 85%). Typing speed of 30 w.p.m. as demonstrated by previous work experience and/or testing. Working knowledge of word processing applications as demonstrated by previous work experience and/or successful completion of the test within two months of hire. Must have a pleasant and courteous personality. Good prior work history and demonstrated ability to deal effectively with the public and patients. Has ability to understand procedures, routine and instructions. Has ability to work with minimal supervision in a stressful work environment.”

3.

The posting (Exhibit 6) for the vacant position at the Moncton Hospital lists as essential qualifications many of the same qualifications as are found in the job description. The last essential qualification listed is:

“Good prior work and attendance records.”

In the job description there is reference to a “good prior work history” but no specific reference to a good attendance record.

4.

The Employer’s evidence at the adjudication hearing confirmed that the only reason the Grievor lost out in the competition to a less senior employee was the determination that the Grievor did not have a good attendance record. The Employer in its responses to the grievance identified this as the reason for denying the Grievor the position. In the initial response (Exhibit 32) to the grievance Ruth Dunnett, the Administrative Director of the Internal Medicine Program, stated as follows:

“. . .

Article 31.03 does state that ‘Appointment to the position shall be made of the applicant with the greatest seniority from among those who meet the necessary job requirements as posted.’

Dawn, as explained, you were denied the position because you do not meet the listed qualification: ‘Good prior work and attendance records.’ Since 2002 your absences from work have steadily increased and are well above the Corporate goal of 8 days and exceeded the Corporate average of 9.32 days.

To summarize:


Year 2002:
6 days




5 incidents




1 LOA


Year 2003:
13 days




12 incidents


Year 2004:
18 days




12 incidents




2 LOA

In our meeting you stated you have a back condition which results in your absences. You stated that you applied on this job ‘for your back’. During our meeting you were asked if the majority of the absences were related to your back. Your response was ‘I can’t be sure – I don’t keep track – some days it may be the flu.’ You were then asked again if at least half or more were related to your back to which your response was, ‘I can’t be sure, maybe.’

I spoke with Simone Jobin, Human Resources advisor, to find out about the interview and to get particulars as to why you were denied the position. At the interview with Kelly‑Jo Melanson, Co-ordinator, G.I. Unit and Simone Jobin, your attendance was discussed. You made no reference to a back condition and said that you are a single parent and when your daughter is sick and cannot go to day care, you have to stay with her. Upon verifying with Simone, I ascertained that you made no reference to your back.

The South-East Regional Health Authority recognizes the dilemma parents face when young children are ill. It is, however, an employee’s responsibility to make arrangements to the best of their ability when family members are ill, recognizing that on occasion, an employee may miss work.

The increasing frequency of your absences leads me to believe that both your back condition and difficulty with alternate child care arrangements will have a detrimental impact on the G.I. Clinic’s functioning. The G.I. Unit is very busy and clerks who are absent are not replaced. Frequent absences would put clinic productivity in jeopardy and place considerable stress on the remaining staff.

Taking all of the above into consideration, I am denying your grievance and you will not be awarded the position as requested.”

5.

The Employer’s position was further reiterated in a letter (Exhibit 4) dated March 4, 2005 in which the Employer responded to the grievance at the Final Level as follows:

“. . .

You are obviously well aware by now that management is concerned about your less than acceptable absenteeism record. In a review of your file, I see at least 4 letters since March 2002 imploring you to improve your attendance. As well, my review of your annual Performance Reviews shows that while you were generally rated as an average or good employee, concerns have been raised about your ongoing poor absenteeism record. 

During our meeting you stated you have had back problems since 2001, and that you would be seeing a physician, as your back was still ‘a problem’. You mentioned as well that you have not shared your back difficulties with your supervisors.

You clarified for me that day-care concerns for your young child did not contribute to your poor absenteeism record. This seems to conflict with your statements during your interview with Kelly‑Jo Melanson and Simone Jobin, when you stated that if your daughter was sick and could not go to daycare, you have to stay home from work to care for her.

We have great empathy for the challenges faced by all employees in finding suitable alternate child-care arrangements for those times when the child may be ill. However, it is still expected that each employee will in fact make such arrangements.

During our meeting you pointed out how you have not missed any time from work this year, save for one medical appointment in January. That is commendable, and is a great first step in improving your attendance record.

However, I do not believe your attendance record as a part-time employee, up to the time of your grievance, meets the definition of a ‘Good Attendance Record’ included in all postings.

I am, therefore, unwilling to modify management’s earlier decision to refuse you the AF2 position in the GI Unit, due to your poor attendance record.

. . .”

6.

There were five witnesses called to give evidence at the adjudication hearing. Counsel for the Union called Dawn Teakles, the Grievor, and Karen Steeves, a Shop Steward in the bargaining unit. Counsel for the Employer called as her witnesses Sandy Veneau, the Acting Manager of Housekeeping; Simone Jobin, a Human Resource Advisor with the Employer; and, Marilyn Babineau, the Manager of Ambulatory Services at the Moncton Hospital. There were twenty-six exhibits submitted in evidence at the adjudication hearing and these exhibits are listed in Appendix “A” to this Award. 

7.

Much of the evidence at the adjudication hearing centered on a review of the Grievor’s attendance record, the interview process and the nature of the G.I. Unit Clerk position in the Moncton Hospital. There was some confusion regarding the number of days the Grievor was absent from work in recent years and the reasons for these absences. The Grievor is only employed on a part-time basis and is guaranteed 30 hours every 2 weeks. She, in fact, however, manages to work nearly full-time. Many of her hours, however, are only scheduled the week before so that she does not have much advance notice to rearrange doctor appointments and babysitters. The Grievor had a baby in May 2002 and did take some sick days in 2002 because of her pregnancy. Further, since the birth of her daughter she has had to take sick leave in order to accompany her daughter to doctor’s appointments or to care for her daughter who has had ear infections and influenza. Further, she does have some lower back problems due to an automobile accident. She noted that as she is currently working in housekeeping her back will act up if she is required to mop for more than a few days at a time. She has also in recent years had stress problems. The Grievor mentioned that she was hopeful that the new job would be easier on her back and because it would be regular day work it would be easier to arrange daycare for her daughter.

8.

The Grievor in her evidence claimed that the Employer in its reply to the grievance (Exhibit 3 – quoted above) misstated the number of days that the Grievor was absent in 2003 and 2004. The Grievor reviewed the payroll attendance reports for these years (Exhibit 24) and suggested that her days absent should be shown as 8½ or 9 days in 2004 rather than 18 days as quoted in the letter of January 25, 2005 and 9½ days in 2003 rather than the 13 days referred to in the letter of January 25, 2005. Simone Jobin, the Human Resource Advisor with the Employer, acknowledged this discrepancy but suggested the numbers in Exhibits 23 and 24 may not be correct. It also appeared that because the Grievor at times had used up all of her sick days that not all of her absences may have shown on the payroll records for sick leave. The Grievor argued that over the past 3 years she was absent an average of 9 days per year. In the letter of January 25, 2005 Ruth Dunnett in her letter states that the Corporate goal is 8 days absence per year with the current Corporate average being 9.32 days. It was noted by Karen Steeves, the Shop Steward, that the rate of absences for employees does vary from department to department. Her understanding was that the average in the Housekeeping Department, where the Grievor works, is 13 days per year. This evidence respecting the average number of days absent in the Housekeeping Department was not challenged by the Employer.

9.

The Grievor’s file indicates that she received four letters from the Employer over the past few years relating to her attendance. In 2001 she received a letter (Exhibit 8) advising that over the last 12 months she had been absent on 8 occasions for a total of 10.8 days. The letter stated that the Employer had set a goal of 8 days of absence for every employee. In 2003 the Grievor received a letter (Exhibit 9) dated September 3, 2003 advising that she had missed 7 days in 1 and 2 occurrences to date in 2003 and was now required to provide a doctor’s certificate for all future sick incidents. In February 2004 the Grievor received a letter (Exhibit 10) advising that she missed 12.5 shifts in 20 incidents in 2003. Nine of those incidents were 2 hours or less. The letter urged her to improve her attendance in 2004 and stated that future jobs, promotions, and transfers depended on good attendance. In June 2004 she received a letter advising that she had missed 7 days in 1 and 2 day occurrences to date and would be required to provide a doctor’s certificate for all future sick incidents in 2004. Again, the Grievor was reminded that the Corporate goal was 8 days per year.

10.

The Grievor’s performance appraisals for 2004 (Exhibit 16), 2003 (Exhibit 15), 2001 (Exhibit 14), 2000 (Exhibit 13) and 1999 (Exhibit 12) all addressed the issue of attendance. The performance review in 1999, which only covered 6 months, classified the Grievor as frequently missing work. It showed her as missing 8 days in 3 incidents. It noted that she was out 7 days with a bad back. The performance review in 2000 referred to the Grievor missing 6.8 days in 8 incidents over a 1 year period. The 2000 review stated she could be depended upon to be at work when scheduled. The performance review for 2001 stated that the Grievor missed 9.3 days in 9 incidents. It stated that she could be depended upon to be at work. In 2002, the Grievor, a single parent, had a baby. In 2003 the performance review referred to the Grievor missing 12.5 shifts in 20 incidents and stated that her attendance record needed improvement. The 2003 performance review is dated May 4, 2004, 3 months prior to the job competition. Finally, in 2004 the performance review report refers to the Grievor having missed 18.25 shifts in 17 incidents and indicated that she needs to improve her “punctuality, attendance and availability”. The 2004 performance review was not completed until August 2005 long after the job competition which was posted August 5, 2004.

11.

The evidence is clear that the issue of attendance was raised at the interview and that the interview committee was aware of the reports in her file. She did not mention at the job interview that she had some back problems which had caused her to miss days, although her back problem is referred to in the 1999 performance review. The Grievor did not dispute the fact that her attendance record had been raised in the past as a problem. She mentioned at the adjudication hearing, however, that she had never been disciplined as a result of having missed days.

12.

Sandy Veneau, the Acting Manager for Housekeeping, did submit in evidence a list of work days which she had determined the Grievor had missed in 2003/2004 (Exhibits 25 and 26). Counsel for the Grievor did not dispute the accuracy of this list. This list did show that the Grievor during these 2 years did miss time on a number of days. Some of the time missed was for doctor’s appointments, supposedly for her daughter. These absences would usually be for less than 2 hours. It was noted by Simone Jobin that the Grievor did say during her interview that she could improve her attendance. Sandy Veneau testified that the Grievor in her present position is guaranteed 30 hours of employment every 2 weeks but works approximately 90% of the hours of a full-time employee per year. She acknowledged that the Grievor’s schedule is only posted on Thursday or Friday for the following week and that often the Grievor may have made doctor’s appointments without knowing her schedule. She also acknowledged that the Grievor usually only took off the number of hours necessary to attend the doctor’s appointment. She further acknowledged that she has never disciplined the Grievor.

13.

Simone Jobin noted that the Grievor passed all the testing requirements prior to the interview but, because she did not meet the essential requirement of “good attendance”, she was viewed as not having qualified for the position. It was noted that the successful applicant, who had less seniority than the Grievor, since being appointed to the position, has been bumped by someone who, in fact, would also have been able to bump the Grievor had she received the position.

14.

Marilyn Babineau, the Manager of Ambulatory Services in the Moncton Hospital, spoke to the importance of the role of the G.I. Clerk. She noted that if the Clerk does not report for work there is no one to greet the patients. There are very few casuals that can be called to fill in for an absent G.I. Clerk. This full-time person is also in charge of payroll scheduling which is another reason they are required to be in attendance on a regular basis. One of the reasons it is difficult to find casuals is that there is not enough work to keep casuals employed in the area. This concern was reflected in the evidence of Simone Jobin who acknowledged that attendance is important in any department although she noted the particular lack of casuals to replace a Clerk who is absent in the G.I. department. She did acknowledge that it may be possible to borrow casuals from another department.

ARGUMENT

15.

Counsel for the Union argued that the Grievor’s absences from work were all for valid reasons. It was argued, therefore, that the Grievor was denied the job posting on the basis of innocent absenteeism. Under this policy it was noted that the onus is on the Employer to prove there was no reasonable likelihood of the Grievor maintaining a good attendance record in the future. That onus, it was argued, had not been met.

16.

Further, counsel for the Union argued that the trial period provided for in Article 31.04 of the Collective Agreement could have been utilized to determine the Grievor’s ability to maintain an acceptable attendance record. If she had not maintained an acceptable attendance record during the trial period she could have been returned to her former position or the trial period could have been extended with the agreement of both parties.

17.

Counsel for the Union also noted that the attendance statistics provided by the Employer were contradictory with no clear indication as to the actual absences and the reasons for them. Further, it was noted that sick time is earned by employees and is to be utilized for illness. It was noted that there is also a provision in the Collective Agreement providing for the advancement of sick days to employees where they have exceeded their accumulation. The decision to deny the Grievor the position, it was argued, was arbitrary and must be viewed as disciplinary because of the financial implications.

18.

In support of his argument counsel for the Union referred to the following decisions: Re Harvey Beck (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Brian Bruce dated July 31, 1997); Re Nova Scotia (Department of Transportation) and C.U.P.E., Loc. 1867 (1990), 12 L.A.C. (4th) 353 (Veniot); and, Re Loyalist College and O.P.S.E.U. (1990), 9 L.A.C. (4th) 166 (Kruger).

19.

Counsel for the Employer argued that this is not a disciplinary case. It was viewed as a situation in which the Grievor failed to receive a promotion because she did not have a good attendance record. It was noted that if the failure to receive a job posting was seen as a financial penalty everyone who is denied a position would claim they had been disciplined.

20.

Counsel for the Employer noted that under Article 31.02 the job posting notice is to contain the essential qualifications for the job posted. All job requirements must be relevant to the position. It was argued that in the present case the good attendance record was an essential job requirement given the difficulty in finding replacement workers who were familiar with the duties. It was claimed that the Employer has the authority to determine relevant job requirements. It was argued that if an applicant does not meet the essential requirements for the position then they cannot be given a trial period because they cannot be seen as a successful candidate as referred to in Article 31.04. 

21.

Further, it was argued by counsel for the Employer that those interviewing the Grievor had pointed out to her the importance of a good attendance record and she at that point had an opportunity to clarify any of their concerns. It was noted that the Grievor had been advised in several letters over the past few years that her attendance record needed to be improved. Further, it was noted that the annual employee reviews addressed the concern the Employer had regarding the Grievor’s attendance record and the need for her to improve this record. It was argued that the Grievor has the burden of showing that she was qualified and able to do the job. It was argued that she did not, during the interview, provide any basis on which it might be concluded that her attendance would improve in the future.

22.

In support of her argument, counsel for the Employer referred to the following cases: Re Judy Osmon (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Raymond Gorman dated December 27, 1990); Re Geraldine Sherwood (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Raymond Gorman dated December 27, 1990); Re Patricia Connors (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Christopher Collier dated July 12, 1991); Re Sylvia Raj (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Eric Teed dated June 5, 1986); Re Suzanne Boudreau (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Guy Couturier dated September 28, 2001); Re Mike Doyle’s Gardener Motors Inc. and U.S.W.A. (1995),  48 L.A.C. (4th) 415 (Carrier); and, Re St. Vincent’s Guest House and C.U.P.E., Loc. 1082 (1992), 24 L.A.C. (4th) 129 (Christie).

DECISION

23.

The issue to be determined is whether the Employer breached Article 31 of the Collective Agreement in failing to appoint the Grievor to the G.I. Unit Clerk position for which she applied.

24.

The sole basis for the Employer refusing to appoint the Grievor to the position was that she did not have a good attendance record. The Employer had listed as one of the essential qualifications for the position a “Good prior work and attendance record.” The job description for the same position, which is unrelated to the specific posting, refers in the list of qualifications to a “good prior work history”. Although there is no specific reference to a good attendance record in the job description, it appears that a good attendance record would be included within the scope of a good work history. Therefore, as suggested by counsel for the Union, there was probably no need to specifically identify a good attendance record. At the same, it is difficult to fault the Employer for bringing to the attention of potential applicants the fact that this would be a subfactor that the Employer viewed as essential.

25.

The relevant provisions of the Collective Agreement relating to the filling of vacant positions are set out in Article 31 of the Collective Agreement. Article 31.01 requires that the Employer post notice of any vacancy. This notice pursuant to Article 31.02 must set out the essential qualifications for the position as well as other job requirements. Article 31.02 specifically states that the “. . . job requirements must be relevant to the position.” Finally, for purposes of this adjudication, reference should be made to Article 31.03 which provides as follows:

“31.03
Appointment to the position shall be made of the applicant with the greatest seniority from among those who meet the necessary job requirements as posted.”

As can be seen, Article 31.03 contains what is often referred to as a “threshold clause” under which the most senior employee who meets the necessary requirements for the job is entitled to it. This can be contrasted with a “competitive clause” under which the best qualified candidate receives the position and only if two or more candidates are relatively equally qualified will seniority become a factor.

26.

Counsel for the Union referred to Article 31.04 which entitles a successful candidate to be placed on a trial basis in the new position for a period of 2 calendar months. It was suggested that this would be the best way to determine whether the Grievor would be able to maintain a good attendance record. With respect to this argument, however, I am persuaded by the argument of counsel for the Employer that to be a successful candidate an applicant must first be found to meet all of the requirements of the position. If, in fact, the Grievor did not have a good attendance record, she could not be seen as having met the essential qualifications for the position as set by the Employer and, therefore, could not be a successful candidate.

27.

There are several questions that must be answered before it can be determined whether the Employer was correct in determining that the Grievor did not meet the essential requirements of the position. Those questions include the following:

(1)
Should the fact that, under the current Collective Agreement, promotion is based on a threshold clause rather than a competitive clause effect the determination of essential qualifications?

(2)
Is a good attendance record a relevant essential qualification for the position?

(3)
Did the Employer apply the “attendance record” qualification reasonably and fairly?

(1)
The importance of a threshold clause.

28.

The question as to whether an applicant has the essential qualifications in a job posting is particularly important as the lack of any one essential qualification will automatically disqualify the applicant from any further consideration. It is a particularly important issue when the posting provision in the collective agreement contains a threshold clause as opposed to a competitive clause. 

29.

As noted earlier, the Collective Agreement in the present case contains a threshold clause whereby the most senior qualified employee is entitled to the position even though there may be a much better qualified employee with less seniority who has applied for the position. The distinction between threshold clauses and competitive clauses is often a point raised in negotiations. The employer may prefer to have a competitive clause so that it can pick the best qualified employee for any particular position. The union, in contrast, often attempts to have a threshold clause inserted in the collective agreement so that the employee who has given the longest service to the employer and who meet the qualifications for the position receives it. There are obviously advantages and disadvantages to both clauses.

30.

An employer working with a threshold clause may be tempted at times to set very high essential qualifications for the position so as to disqualify senior employees who may be able to do the job but not as well as others who are better qualified but less senior. There is no evidence that is the situation in the present case. Under a competitive clause the essential qualifications are less of an issue because the employer is entitled to choose the employee who is better qualified. To set “essential” qualifications higher than necessary for the adequate performance of the duties of the position is obviously inappropriate in either case but has a serious impact on the seniority rights of employees in situations where there is a threshold clause in the collective agreement. It is a well accepted arbitral principle that clear wording is required to override the seniority provisions of a collective agreement.

31.

Article 31.02 of the current Collective Agreement specifically states that job requirements must be relevant to the position. The Employer cannot overstate the qualifications required. This must be strictly enforced when there is a threshold clause in the collective agreement.

(2)
Is a good attendance record a relevant qualification?

32.

The determination of what are necessary or essential qualifications is a question of reasonableness. For example, an employer may what to raise the essential education requirement for a particular job from Grade 10 to Grade 12. An employer may be able to justify this on the basis of a changing job environment and generally recognized education standards for such jobs. If so, the employer in such a situation would be seen as having set a reasonable minimum education qualification. To raise the education requirements from Grade 10 to university graduation would obviously require more specific evidence linking adequate job performance to this level of education.

33.

As to whether a good attendance record is an essential requirement for the G.I. Clerk position, there was limited evidence presented with respect to the reason the Employer included this as an essential requirement. Marilyn Babineau, the Manager of Ambulatory Services, explained that the G.I. Unit is a very busy unit and that the role of the Clerk is pivotal. She noted that if the G.I. Clerk does not show up for work there is no one in the Unit to greet patients as they arrive. In addition, the full-time G.I. Clerk is in charge of payroll scheduling. The inference here was that there is input of data that must occur on a regular basis and within certain time frames to ensure that payroll goes out as scheduled. She noted that there are few casuals that work in the G.I. Unit so that it is difficult to find anyone to fill in for the Clerk when he or she is away. Simone Jobin, in her testimony, suggested that the lack of available casuals to replace the Clerk on short notice was one of the important reasons for making a good attendance record essential. She did indicate that it may be possible to borrow a casual from another department if it became necessary. She acknowledged that attendance is important in any department but relied upon the fact that there was no back-up in the G.I. Unit as the reason why it was necessary to hire an individual with a good attendance record.

34.

There was no explanation from the Employer as to what occurred when the previous G.I. Clerk took vacation. Obviously, there must have been some plan in place to find a replacement although there is some opportunity to anticipate the need for a vacation replacement in advance and to ensure that some individual is trained and available to do it. There was no indication, however, as to why the person who replaces for vacation might not be available on short term notice especially if that person is a casual who also works in one or more of the other units as a clerk. It appears that the Employer may have chosen in the past not to make arrangements to have someone trained and available on a casual basis but simply to let the position stand vacant whenever there was an unexpected absence. The Employer noted that it was not within the job description of the nurses working in the Unit to do the work of the Unit Clerk. This suggested that nurses picked up the essential duties of the Clerk in the past when there were unexpected absences. Illnesses are obviously difficult to anticipate and there is an onus on management to have a plan in place for such events. This is not to ignore the fact that in some situations it will be more difficult to find a replacement than in others. The more skilled and complex the duties of the position, the more difficult it will be for management to make reasonable alternative arrangements. The G.I. Clerk position was not claimed to be more complex or requiring greater skills than other clerk positions in other departments of the Hospital.

35.

It must be determined what the Employer meant by a “good attendance record”. It was not defined in any specific way by the Employer at the time of the job posting or at the adjudication hearing. There was some discussion by witnesses and references in letters (Exhibits 8, 9, 10 and 11) to the fact the Employer encouraged employees in the Hospital to reach a Corporate goal of no more than 8 days of absence per year. There was no indication as to whether this goal was to be averaged over a number of years or whether it was the maximum for any one year. The initial grievance response (Exhibit 3) of January 25, 2005 refers to the Corporate average at the time being 9.3 days. There was no indication as to whether 8 days or 9.3 days of absence per year would be seen as a good attendance record by the Employer. 

36.

Unfortunately a good attendance record is a more difficult requirement to define than a requirement such as Grade 12 education, university graduation or a licensing requirement. Other essential requirements for the G.I. Clerk position included successful completion of a medical terminology course, successful completion of the data entry test and demonstrated typing speed of 30 words per minute which are also very easy to determine. It is more difficult to judge essential requirements such as demonstrated ability to deal effectively with the public and patients, understand procedures, routine and instructions, or, to work with minimal supervision in a stressful work environment. There was no evidence as to how the Employer tested for these skills and set the standard required. From the wording, it is implied that these were tested at the minimum acceptable level. Supposedly the Employer looked at an individual employee’s past work experience for examples of where the particular skills had been demonstrated given that they are essential requirements. One is left to think however, that it is more a question of whether the employee had demonstrated a problem with these skills in their work environment than whether they had actually shown they have the skills. These are skills that would be most easily tested during the trial period and for this reason it is assumed the Employer would only challenge the employee during the selection process if there had been a clear indication that they lacked one of these skills such that they would not meet the necessary qualifications.

37.

The same must be said with respect to the attendance record. It is concluded that in the present case it would have been preferable if the Employer had required the successful applicant to be able to regularly attend work. This would have placed the emphasis on the ability of the employee to attend work in the job posted as opposed to the employee’s past attendance record. It would also have clarified the standard as within a normal range as opposed to “good” attendance which suggests something that might be seen as above a normal range. It is concluded that although the G.I. Clerk is an incumbent only position the Employer has not shown that arranging a replacement creates an unusual burden nor does the absence of the employee raise issues of patient safety. 

38.

The manner in which the qualification is actually applied by the Employer, will be the critical factor, however, in determining whether the requirement is a relevant one. The Employer for its part must be careful to set clear standards by which to determine whether an applicant has met an essential requirement in order to ensure that applicants are judged fairly. How does one distinguish between a satisfactory attendance record, a poor attendance record, a good attendance record, a very good attendance record and an excellent attendance record. The Employer may possibly have chosen any one of these modifiers to insert in the job posting. Although an employee’s attendance record in the past may be an indication of a problem, it must be judged with respect to the employee’s likelihood of attendance rather than whether it is referred to as a good attendance record or a satisfactory attendance record.

(3)
Did the Employer apply the “good attendance record” qualification reasonably and fairly?

39.

For the following reasons, it has been determined that the Employer did not apply the “good attendance record” qualification reasonably and fairly under a “threshold” promotion clause:

(i)
The Employer failed to focus on whether the Grievor could regularly attend work in the posted position but, instead, relied unduly on her number of absences in her current position.

(ii)
The Employer did not give sufficient weight to the fact that the Grievor’s absences in the past may have been due in part to the nature of her current position as a part-time employee whose hours were irregular with much of her work scheduled at the last minute. 

(iii)
The Employer did not give sufficient weight to the fact that the Grievor’s absences in the recent past may have been due in part to a temporary situation relating to the Grievor being a new mother and single parent. The performance review for 2000 and 2001 referred to the Grievor as being dependable with absences in the range of 8 and 9 days. There was a notable increase in absences following the birth of her baby in 2002. Allowances must be made for any temporary increases in an employee’s days of absence.

(iv)
In determining whether the Grievor had a good record of attendance in her employment prior to her application for the G.I. Clerk position, the Employer failed to compare the Grievor’s absences to others in the Housekeeping Department. The only attendance averages referred to by the Employer were the Hospital average and Corporate goal. The need to look at the “norm for a reasonably comparable group” is addressed in the case of Re Mike Doyle’s Gardner Motors Inc. (supra, at p. 420).

(v)
As discussed earlier, the Employer set the attendance standard too high for the posted position.

40.
One of the most helpful cases in examining the issue of attendance records is Re St. Vincent’s Guest House (supra). At page 13 of that decision the arbitration board summarized the approach taken generally by arbitrators as follows:

“The approach taken in these awards is in line with general principle. The arbitrator must ask whether the employer has set standards that are reasonably related to the job in question and has applied them correctly to the grievor. These awards clearly accept that, depending on the job, a reasonable basis for expecting an especially high standard of attendance may be a ‘qualification’ for a posted job. They also demonstrate that such a qualification may even be implied, if it would be in accord with the natural expectations of those involved, given the nature of the job.”

As an example, the arbitration board (at page 13) referred to the following quotation from the Re Queen Elizabeth Hospital and C.U.P.E., Local 1156 (1988), 2 L.A.C. (4th) 281 (Craven) case:

“The employer submitted a number of arbitral authorities for the proposition that an employee’s attendance record is a matter that may properly be considered by the employer in making promotion decisions. In my view, the employer’s concern in the selection process is not whether an applicant has attended work regularly in the past, but whether there is a reasonable likelihood that she will meet whatever standard of attendance is appropriate to the position being sought.”

41.

An employee’s past record of attendance may be a good indication of the employee’s ability to attend work regularly in the future. It is necessary, however, for an employer relying on a good attendance record as an essential qualification to determine in the case of each employee whether the past attendance record is a reliable indicator with respect to attendance in a posted position in the future. A careful examination by the Employer will be required, particularly when promotion is based on a threshold clause.

42.

As noted earlier, the goal of 8 days per year is a Corporate goal. It is not a goal contained in the Collective Agreement but simply one set unilaterally by the Employer as reflecting its objective for its employees. It would appear to be completely within the Employer’s management prerogative to encourage employees to seek appropriate ways to reduce the use of sick leave. The Employer, however, in applying the promotion provisions of the Collective Agreement is under an obligation to apply the promotion process fairly and reasonably to all employees and goals and averages related to the use of sick leave must be examined carefully to ensure they do not unfairly or unreasonably deprive employees of their rights to promotion based on their seniority. It is, of course, difficult to find that a good work record or a good attendance record is not relevant to any job for which one is seeking to be selected. The difficulty comes in defining what is meant by “good” and this must be assessed from the perspective of the job posted.

43.

There is obviously an onus on an employee in these situations to bring information to the employer’s attention that will address their individual circumstances and provide insight into the reasonable expectation with respect to their attendance in the new position in the future. Employees cannot be expected, however, to have an intricate understanding of their attendance records and should be allowed time for a careful response if it is seen as a potentially disqualifying requirement by the Employer.

CONCLUSION

44.

The grievance is allowed. The Employer erred in its application of the attendance record requirement in the job posting as it related to the Grievor. I am satisfied that it was not reasonable for the Employer to conclude that the Grievor was not able to provide a satisfactory level of attendance in the posted position.

45.

The successful applicant for the job posting has been bumped by a more senior employee. This senior employee would also have been able to bump the Grievor had she been successful in getting the position. This raises doubts as to whether any remedy, other than a declaration, can be provided to the Grievor. Counsel for the parties requested that I reserve jurisdiction with respect to any further remedy. I, therefore, do so on the understanding that the parties will advise me if a finding with respect to a specific remedy is necessary.



DATED this 31st day of October 2005.

                                                                     
Brian D. Bruce, Q.C.

Adjudicator

APPENDIX “A”

List of Exhibits Submitted at Adjudication Hearing

on August 26, 2005
1
Collective Agreement between the Canadian Union of Public Employees and Board of Management (Expiry Date: June 30, 2007)

2
Grievance of Dawn Teakles dated January 5, 2005

3
Letter dated January 25, 2005 to Dawn Teakles from Ruth Dunnett – Reply to Grievance at Level One

4
Letter dated March 4, 2005 to Dawn Teakles from Mary Lee-Hebert – Reply to Grievance at Final Level

5
Job Description dated October 1997

6
Vacant Position Posting

7
Seniority for Internal Posting 24-336

8
Letter dated August 21, 2001 to Dawn Teakles from Pauline Price

9
Letter dated September 4, 2003 to Dawn Teakles from James Harrison

10
Letter dated February 9, 2004 to Dawn Teakles from Jamie Harrison

11
Letter dated June 10, 2004 to Dawn Teakles from James Harrison

12
Performance and Development Review for Dawn Teakles dated November 30, 1999

13
Performance and Development Review for Dawn Teakles dated January 3, 2001

14
Performance and Development Review for Dawn Teakles dated January 05, 2002

15
Performance Appraisal for Dawn Teakles dated May 2004

16
Performance Appraisal for Dawn Teakles dated August 2005

17
Payroll Employee Audit Trail for Dawn Teakles

18
Employee Audit Trail for Dawn Teakles

19
Employee Request for Leave for Dawn Teakles for February 2004

20
Selected Attendance Report for Dawn Teakles

21
Selected Attendance Report for Krista Sinton

22
Selected Attendance Report for Debbie Fox

23
Benefit Hours Summary for Years 2000 through 2005 for Dawn Teakles

24
Attendance Report 2003-2004 for Dawn Teakles

25
Summary of Absences of Dawn Teakles in 2003 prepared by Sandy Veneau

26
Summary of Absences for Dawn Teakles in 2004 prepared by Sandy Veneau

