PAGE  
35

PROVINCE OF NEW BRUNSWICK

IN THE MATTER OF THE PUBLIC SERVICE

LABOUR RELATIONS ACT; AND

IN THE MATTER OF A COLLECTIVE

AGREEMENT BETWEEN THE CANADIAN

UNION OF PUBLIC EMPLOYEES AND

BOARD OF MANAGEMENT (GROUP:

CLERICAL, STENOGRAPHIC & OFFICE

EQUIPMENT OPERATION; INSTITUTIONAL

SERVICES; PATIENT SERVICES); AND

IN THE MATTER OF A REFERENCE

TO ADJUDICATION OF A GRIEVANCE

AFFECTING:







DARRYL GOODINE,

the Grievor

and

REGIONAL HEALTH AUTHORITY 2,

the Employer

APPEARANCES:



For the Union







Gordon Black







For the Employer







Clyde Spinney, Q.C.

ADJUDICATOR:



Brian D. Bruce, Q.C.

DATES OF HEARING:


April 21 and 22, 2004

DATE OF AWARD:


June 3, 2004

                                                                                                                                    
A W A R D

                                                                                                                                    
BACKGROUND AND PRELIMINARY MATTERS

1.

The grievance of Darryl Goodine, the Grievor, was referred to adjudication pursuant to the relevant provisions of the Collective Agreement. There were no preliminary objections raised by the counsel for the parties at the commencement of the adjudication hearing either with respect to my appointment as Adjudicator or as to the adjudicability of the grievance.

2.

There were ten witnesses called to testify at the adjudication hearing. Those witnesses called by counsel for the Employer were Herbert Maxwell, a resident of Ridgewood Veteran’s Facility (hereafter “Ridgewood”); Darryl Steeves, the Administrator at Ridgewood between November 2002 and July 2003; and, Maxine Walsh, a Human Resource Advisor with the Employer at the time of the Grievor’s dismissal. Those witnesses called by counsel for the Union were Rick Patten, an Orderly at Ridgewood; Randy Ouellette, an Orderly at Ridgewood; Millie DesRoche, a Licensed Practical Nurse at Ridgewood; Debbie Long, a Ward Clerk at Ridgewood; Darryl Goodine, the Grievor who was employed as an Orderly at Ridgewood; Pam Galbraith, a Staffing Clerk at Ridgewood; and, Cathy MacDonald, a Secretary at Ridgewood. There were thirteen exhibits submitted in evidence at the adjudication hearing. These exhibits are listed in Appendix “A” to this Award.

3.

The Grievor, in his grievance (Exhibit 2), claims that he was dismissed by the Employer without just cause contrary to Articles 8, 9 and 18 of the Collective Agreement. In a letter (Exhibit 4) dated July 7, 2003 responding to the grievance, the Employer replied that the decision to terminate him “… was based on the results of an investigation, which included interviews with yourself and the resident of Ridgewood Veteran’s Wing. Through this investigation it has been determined that there was a breach of trust between yourself and the resident. Therefore, your grievance at level 3 has been denied.”

4.

The breach of trust referred to in the Employer’s reply to the grievance is more specifically identified in the letter of termination (Exhibit 3) dated June 23, 2003 which states as follows:

“On May 30, 2003 a complaint was filed indicating that you had taken monies from the wallet of a patient, who was in your care, at the Ridgewood Veterans Wing facility. This was reported to the Department of Safety Services and to the City of Saint John Police Department.

As a member of a health care team, you occupy a position of trust. Following an investigation of the complaint, it is the opinion of the Health Authority that you have violated this trust to such an extent that you cannot continue to be employed.” 

EVIDENCE

5.

The resident of Ridgewood from whom the Grievor is alleged to have taken money is Herbert Maxwell. He is eighty-seven years old and has resided at Ridgewood for approximately five years. He was called as a witness and his evidence was given at Ridgewood. While there, a view was taken of the bathroom where the theft was alleged to have occurred. Herbert Maxwell, although eighty-seven years old, was a very alert and thoughtful witness. He has only one functioning eye, has had a leg amputated and does have high blood pressure. Although in a wheelchair much of the time, he is still very active and manages to do many things on his own, including trips into the city.

6.

On May 30, 2003 the Grievor was assisting Herbert Maxwell get ready for his bath in one of the bathrooms close to his bedroom. Herbert Maxwell had his wallet with him and handed it to the Grievor who placed it on top of a paper dispenser located on the wall across from the bathtub. When Herbert Maxwell was in the tub he noticed that his wallet was not on the paper dispenser. The door was partially ajar so as to block some of his vision of the Grievor who was standing with his back to him, facing the sink and mirror on the other side of the room. Herbert Maxwell could see a reflection of the Grievor in the mirror.

7.

Herbert Maxwell testified that when he realized his wallet was not on the paper dispenser, he asked the Grievor where his wallet was and the Grievor stated that he had it and then proceeded to put it back on top of the paper dispenser. Herbert Maxwell claims that he saw the Grievor fold something in his hand and put it in his pocket. When Herbert Maxwell returned to his room he checked his wallet and noticed that he was missing $70. He claimed that there had been $185 in the wallet and when he returned to his room there was only $115 in it. Herbert Maxwell stated that he was missing a fifty dollar bill and a twenty dollar bill.

8.

Shortly before noon Herbert Maxwell spoke to Darryl Steeves, the Administrator at Ridgewood, about the alleged theft. After listening to Herbert Maxwell, Darryl Steeves went to find the Grievor, who was working on the computers at the nurses’ station, and asked him to accompany him to his office. He did not say anything to the Grievor at that point about why he wanted to see the Grievor. The Grievor walked with Darryl Steeves toward his office but disappeared for less than a minute as they passed the Activity Room. At the time, Darryl Steeves did not ask the Grievor why he had gone into the Activity Room but the Grievor testified that when he met Darryl Steeves as he was returning to the hallway he told Darryl Steeves that he was just wiping his nose. They continued on to Darryl Steeves’ office where Darryl Steeves told the Grievor about the accusations.

9.

The Grievor denied the accusations as told to him by Darryl Steeves. The Grievor when telling Darryl Steeves that he had not taken the money said that Darryl Steeves could search him and voluntarily offered to turn the pockets of his pants inside out to show that there was nothing in them. Darryl Steeves’ evidence was that he actually turned his pockets inside out whereas the Grievor’s evidence was that he did not. During this meeting, Darryl Steeves claims that he asked the Grievor why he had detoured while walking with him to his office. In response, the Grievor he claims stated that he had blown his nose and wanted to get rid of a Kleenex. This is consistent with the Grievor’s evidence although it appeared from the Grievor’s evidence that this explanation may have been made earlier while they were in the hallway. There was no mention by the Grievor of going into the Activity Room to help a resident in a wheelchair.

10.

Darryl Steeves, when he realized that the Grievor was denying the accusations and was unable to provide what Darryl Steeves considered an acceptable explanation, advised that there would have to be an investigation. He suggested to the Grievor that he contact his Union representative and that he, Darryl Steeves, would contact the Human Resources Department. When asked under cross-examination whether he had said to the Grievor “We got you buddy!”, Darryl Steeves responded that he could not remember exactly what he had said but thought that it was probably something similar to that.

11.

It was the following Wednesday, June 4, when Darryl Steeves contacted Maxine Walsh, an Advisor with the Department of Human Resources at the time, about the incident. She immediately went to meet Darryl Steeves and the Grievor at Ridgewood. The following day Maxine Walsh relayed her understanding of the incident to her Supervisor and to David Campbell, the Head of Security. David Campbell then went to Ridgewood and spoke to Herbert Maxwell about his allegations. Maxine Walsh accompanied him. At that point, David Campbell recommended that the police be called. The city police then started their investigation and the internal investigation stopped at that point.

12.

At that time as well, Maxine Walsh spoke to Rick Patten, a Shop Steward with the Union, to advise him that a criminal investigation would be taking place and that the Grievor would be placed on a leave of absence with pay. She inquired of Rick Patten as to whether she could call the Grievor to advise him of this and he confirmed that she could. The date of her call to the Grievor was June 12, 2003. She subsequently forwarded a letter (Exhibit 8) to him dated June 12, 2003 confirming their telephone conversation. In the letter she advised the Grievor that upon completion of the police investigation a meeting would be arranged with him to discuss the results of the investigation and whether further action was necessary.

13.

The police, following their investigation, advised Darryl Steeves that there was enough evidence to go to trial and they would be proceeding to issue an appearance notice to the Grievor. Based on this information, Maxine Walsh stated that she felt there were sufficient grounds for termination of the Grievor, particularly given the vulnerable nature of the residents staying at Ridgewood. The letter of termination (Exhibit 3) which is dated June 23, 2003, has been quoted above. Subsequent to the Grievor’s dismissal, the Employer’s lawyer, who had been appointed to be at the Grievor’s court appearance, advised the Employer that the criminal charges would not be proceeding at that time. There was no explanation given for this.

14.

The decision to dismiss was also based upon an assessment of Herbert Maxwell’s evidence and the Grievor’s response to these accusations. Further, consideration was given to the Grievor’s work record and, in particular, to two earlier incidents which were documented on the Grievor’s file. The first incident occurred sometime around July 2002 when a family member expressed concern about the manner in which the Grievor had spoken to her husband and another patient. The Unit Manager, Tania Robichaud, wrote a letter (Exhibit 10) dated July 8, 2002 to the Grievor documenting these accusations which included being loud and making derogatory remarks. She noted that the Grievor denied all of the accusations as she described them to him. The letter concluded that if there were any more complaints that there would be disciplinary action taken.

15.

The second incident occurred on December 19, 2002 when the Grievor, following the purchase of his supper at the cafeteria, went back and picked up additional items for which he did not pay. When confronted on this matter, the Grievor argued that he thought the items were included as part of the special meal he had purchased. Tania Robichaud, the Unit Manager, forwarded another letter (Exhibit 7) to the Grievor dated January 9, 2003 in which she warned the Grievor that in future he should gather all food items prior to going through the cash. She indicated that any future incidents of this nature would result in disciplinary action “… including suspension and/or a recommendation for termination of your employment.”

16.

The Grievor, on the advice of his Union representative, placed a letter (Exhibit 9) dated January 29, 2003 on his file explaining how he had come to take the items from the cafeteria given his understanding that they were included as part of the “special” that he had bought.

17.

Maxine Walsh noted in her evidence that she had called the Grievor on June 12, 2003 to advise him that he was being placed on leave of absence with pay pending the police investigation. She had not intended this conversation to be a lengthy one but the Grievor was obviously very upset and she did not like to hang up on him. She stated that the Grievor during this conversation made derogatory comments about Herbert Maxwell and again denied that he had taken the money. The Grievor in his evidence denied he made derogatory comments about Herbert Maxwell. Maxine Walsh testified that during their telephone conversation the Grievor, without being asked, talked about walking down the hall with Darryl Steeves and going off into the Activity Room to assist a resident because another resident had clasped his hand on the spokes the first resident’s wheelchair. The Grievor did not explain to Maxine Walsh why he thought it necessary to mention this side trip to the Activity Room. Maxine Walsh noted that in her hour long telephone conversation with the Grievor that he made no reference to Pete Scott nor did he mention finding money in the bathroom at some point belonging to Pete Scott. She did note that the Grievor indicated that he felt Herbert Maxwell always had it out for him.

18.

During the cross-examination of Herbert Maxwell he testified to the following:

· When asked whether there had been an electrician present outside of the bathroom working on the lighting system on the day of the alleged theft, Herbert Maxwell stated that he does recall seeing an electrician who was working in the ceiling area outside of the bathroom. The electrician was not working inside the bathroom.

· When asked whether he had seen Pete Scott, a resident of Ridgewood, the day of the alleged theft and, in particular, if he knew that the Grievor had to clean him up, Herbert Maxwell stated that he did not have any recollection of having seen Pete Scott.

· When asked whether the Grievor had to leave the room in order to go look for a chair for the Grievor to use, Herbert Maxwell could not recall.

· When asked whether he had made any of the following statements about the Grievor:



(a)
“I can’t stand that red headed bastard.”



(b)
“I hate that son of a bitch Goodine.”



(c)
“That red headed bastard, I will have his job,”

Herbert Maxwell denied the third statement and did not think he had said the other two but could not swear to it. He emphasized he always tried to deal with people fairly and squarely.

· When asked whether he had misplaced money in the past, Herbert Maxwell indicated that he was relatively careful and did check regularly as to the amount in his wallet, particularly first thing in the morning. He did not deny, however, that he may at some time have misplaced money.

19.

There was reference in the evidence of Darryl Steeves to the fact that residents of Ridgewood sometimes do misplace their money and other valuables, such as watches, which sometimes end up in the laundry. There was no evidence, however, that Herbert Maxwell was in the habit of misplacing valuables.

20.

Several employees mentioned that money is sometimes found that residents have misplaced. Debbie Long, a Ward Clerk, stated that Pete Scott, one of the residents who sometimes imbibed, often would leave his money lying around. She stated that sometimes money would be found in the dirty laundry. She indicated, however, that no large sums of money had been found at Ridgewood lately. Millie DesRoche stated that she has found money on more than one occasion. She also indicated that if it was Pete Scott’s money she would pick it up and put it in his drawer. If it belonged to someone else or if she did not know to whom it belonged she would take it to the nursing station. She indicated that she has never found large sums of money. Randy Ouellette also referred to Pete Scott and said that he was often in a sad state of disarray and noted that he did not like to take baths. Staff would often have to be very persistent in order to get him washed.

21.

The Grievor worked as a Nursing Orderly II at Ridgewood. He has been with Regional Health Authority 2 since 1991. He first worked as a casual at Ridgewood between 1991 and 1995 and then received a full-time job at the Saint John Regional Hospital where he remained for approximately fourteen to sixteen months. He then applied for a position through a job posting at Ridgewood and was successful.

22.

On May 30, 2003, the Grievor checked his bath list and noticed that he had been assigned Herbert Maxwell and Pete Scott. Herbert Maxwell’s bath was scheduled for 10:30 a.m. He was at his break between 10:00 a.m. and 10:30 a.m. and when he came back from his break he noted that Pete Scott had vomited on himself. He claims that he told Herbert Maxwell that he would have to wait for awhile as he had to look after Pete Scott. He took Pete Scott’s clothes off, washed his face and hands at the sink and put clean clothes on him. While this was going on, the Grievor states that Herbert Maxwell was outside in his wheelchair waiting to get his bath. He stated that Herbert Maxwell was upset with him because he did not get his bath at 10:30 a.m. 

23.

The Grievor also referred to an electrician working in the hallway outside of the bathroom. This electrician, when Pete Scott had finished, went into the bathroom and turned on an overhead emergency light by pulling the chain in the bathroom. The Grievor stated that when the electrician finished he then assisted Herbert Maxwell into the bathroom. He stated that Herbert Maxwell had his housecoat on, boxer shorts and a t-shirt. Herbert Maxwell, he states, then gave him his wallet and told him to place it on top of the paper towel dispenser. After Herbert Maxwell was in the tub, the Grievor testified that Herbert Maxwell indicated to him that he would like to have a specific chair for when he got out of the tub and the Grievor went looking for it. He was unable to find it. As noted earlier, Herbert Maxwell did not recall the Grievor leaving to go look for a special chair.

24.

The Grievor in his evidence referred to leaving the bathroom many times while Herbert Maxwell was in the tub. He noted that while Herbert Maxwell was in the tub he saw approximately $13 on the sink which he assumed had been left by Pete Scott. He states that he took this money, left the bathroom and thumb-tacked it to the bulletin board in a plastic bag. He made no mention to Herbert Maxwell about finding Pete Scott’s money.

25.

The Grievor’s evidence is that he also left the bathroom to go and get towels in the linen closet across the hall. He got two stacks of towels and put the towels and flannels on the chair. At that point he saw Pete Scott’s wallet in the cubby hole where the towels were kept. He picked it up, wiped it off with a dry facecloth and then took it out to the nursing station. When questioned, he stated that he did not mention finding Pete Scott’s wallet to Herbert Maxwell.

26.

The Grievor testified that once Herbert Maxwell was in the tub he was pretty well able to look after himself and all that the Grievor was required to do was wash his back. The Grievor stated that on one of his trips into the hallway he noticed that his vacation request forms had been posted and he took them off the bulletin board and read them while standing in front of the sink. This he says would only have taken him a few minutes and he then folded them and put them in his wallet. He stated that he had to refold them a second time so that they would fit into his wallet. The Grievor testified that the only time the bathroom door would have been open was when the Grievor left the room. At some point, the Grievor asked Herbert Maxwell whether he was ready to get out of the tub at which time he helped him out.

27.

Herbert Maxwell then left and the Grievor went to the nursing station to do some charting in the back room. A short time later Darryl Steeves came up to him and asked if he could have a word with him. The Grievor testified that he followed Darryl Steeves up the hallway toward his office. He stated that at the time he thought that Darryl Steeves might want to talk to him about ball hockey as they had a few days earlier discussed the possibility of having a staff game.

28.

The Grievor stated that as he was following Darryl Steeves up the hallway they walked by the smoking room and he noticed one of the residents, Don Bennett, waiving to him for assistance as one of the other residents had his hand clasped on his wheelchair such that he could not move. After unhooking the other resident’s hand, Don Bennett gave the Grievor a Kleenex and the Grievor then threw this tissue and his own in the basket in the bathroom. He states that Darryl Steeves, who must have come back looking for the Grievor, met him just as he was leaving the Activity Room. The Grievor stated that he believed he said he was just wiping his nose. Later when they were in Darryl Steeves’ office Darryl Steeves asked him something to the effect as whether he had taken a detour to put something away. Darryl Steeves then went on to state that Herbert Maxwell had seen the Grievor taking money from his wallet. The Grievor denied touching Herbert Maxwell’s wallet from the time it was placed on the paper towel dispenser, at which time he claims that Darryl Steeves said something to the effect “give it up, we’ve got you buddy.” Darryl Steeves mentioned that Herbert Maxwell claimed to have seen the Grievor in the mirror.

29.

The Grievor stated that Darryl Steeves told him that a fifty dollar and twenty dollar bill had been taken. The Grievor responded by saying that he did not have that kind of money on him and acknowledges that he may have offered to empty his pockets. He did not at that time mention the vacation slips. He did say something to the effect that he did not know what Herbert Maxwell saw in the mirror but it was not the Grievor taking money out of Herbert Maxwell’s wallet.

30.

The Grievor noted that no Union representative was present during this meeting with Darryl Steeves nor was he offered the presence of a Union representative.

31.

After the Grievor left Darryl Steeves’ office, he returned to the nursing station. He stated that he then saw Darryl Steeves go into the Activity Room and subsequently saw him looking around in the bathroom. At that point he went up to Darryl Steeves and suggested that he had not found anything and, therefore, must conclude that the Grievor did not take the money. He asked him to bring Herbert Maxwell down so they could get this matter cleared up. At that point Darryl Steeves told him to stay away from Herbert Maxwell. The Grievor finished his shift and went home and told his wife about what happened. The next day his wife had a heart attack and was taken to the Intensive Care Department at the Saint John Regional Hospital. At that point the Grievor took a few days leave and went on Employee Assistance Plan leave because his wife was sick.

32.

The Grievor testified that between May 30, the date of the alleged theft, and June 12, when he spoke with Maxine Walsh who told him he was being placed on a leave of absence with pay, he had no meetings with the Employer. The next discussion he had with the Employer was a brief meeting on June 23, 2003 when he was given his termination letter. A Union representative was at this meeting. With respect to the police investigation, the Grievor stated that his lawyer advised him that it was not going to court. There was no specific information as to why it was not going forward.

33.

The Grievor also mentioned that he often found money at Ridgewood that was misplaced by residents. If he did not know who it belonged to he would take it to the nursing station. He stated that he has found money on chairs, in rooms, vending machines and once in the dirty clothes basket.

34.

Under cross-examination the Grievor was questioned about finding Pete Scott’s money and wallet in the bathroom while Herbert Maxwell was in the tub. The Grievor stated that he did not notice the money when he first went in with Herbert Maxwell and that Herbert Maxwell was in the tub when the Grievor realized that the money must belong to Pete Scott. On being questioned as to whether he asked Herbert Maxwell if it might be his money, he started by saying that he did not as he figured that Herbert Maxwell would have told him “if …” but the Grievor did not complete the sentence. The Grievor also referred to at least one facecloth being on the paper towel dispenser along with Herbert Maxwell’s wallet.

35.

The Grievor confirmed that he found Pete Scott’s wallet when he was stacking the opening in the cubby hole where the towels are kept. He stated that it was a brown leather wallet. It was noted that the Grievor in a very short period of time had handled Pete Scott’s money, Pete Scott’s wallet, Herbert Maxwell’s wallet and put vacation requests in his own wallet.

36.

When questioned again about making a side trip into the Activity Room while following Darryl Steeves to his office, the Grievor stated that he had been summoned in by Don Bennett, a resident, whose wheelchair was being held by another resident. He stated that at that time he also wiped Don Bennett’s nose. On cross-examination the Grievor stated that he thought it was his own tissue. The Grievor stated that he did not go into the room to get rid of the tissue but went in because Don Bennett was calling him.

37.

The Grievor, under cross-examination, stated that Herbert Maxwell, as he was getting ready to leave the bathroom, did say “Where is my wallet?” The Grievor stated that he responded to Herbert Maxwell by saying that it is right here (meaning on the paper towel dispenser) and the Grievor claims that he then handed it to him. The Grievor thought it was strange that Herbert Maxwell did not remember where his wallet was.

38.

The Grievor, when asked whether he had mentioned to Herbert Maxwell about finding Pete Scott’s wallet and money, stated that although Herbert Maxwell was in the bathroom with the Grievor there was no talk about the wallet or the money. He also acknowledged that he did not mention having found the wallet or the money to Darryl Steeves.

39.

Pam Galbraith, a Staffing Clerk at Ridgewood, testified that on May 30, 2003 when she was returning from the morning break with the Grievor they noticed that Pete Scott was being sick in the garbage can. At that time, the Grievor took Pete Scott to one of the bathrooms. She also indicated that the Grievor, after his meeting with Darryl Steeves, was back telling her about what had happened. Presumably he was telling her about the accusations made against him. She stated that the Grievor did tell him that he had pinned some money on the bulletin board that he thought belonged to Pete Scott. She could not recall, however, his saying anything about finding a wallet.

40.

Rick Patten, who works as an Orderly at Ridgewood and is a Shop Steward with the Union, testified that he sometimes would be paired with the Grievor on particular shifts that they were both working. He referred to the Grievor as being kind of boisterous and someone who “says it as it is”. He found him a good fellow to work with, however, and had not observed him doing anything that was inappropriate. It did not appear, however, that there were many occasions during a shift when the two of them would be actually working together. Rick Patten did note that sometimes residents take a dislike to a particular employee which appears to be for no particular reason other than possibly a personality conflict. 

41.

Rick Patten stated he was not aware, prior to the alleged theft, that Herbert Maxwell had indicated that he did not want Darryl Goodine assigned to him. Rick Patten did note that when residents are being bathed that the attendant usually empties their pockets, puts the dirty clothes in the laundry basket and then goes to get them clean clothes. Rick Patten also referred to the residents often misplacing goods and sometimes leaving money in their pockets.

42.

Four employees who worked with the Grievor at Ridgewood testified with respect to statements they had heard Herbert Maxwell make about the Grievor. Randy Ouellette, an Orderly, stated that he heard Herbert Maxwell, out of the blue, say that he hated that son of a bitch, Darryl Goodine. Randy Ouellette stated that this was quite out of the ordinary for Herbert Maxwell to say as he had only heard him speak disparaging about one other person, a resident named Pete Scott. This statement by Herbert Maxwell about the Grievor was made approximately two months prior to the alleged theft. When questioned about the Grievor, Randy Ouellette stated that he was a great person who was very kind to staff and residents. He acknowledged that the Grievor speaks his mind and does not “sugar coat” anything he says.

43.

Millie DesRoche, who is employed as a Practical Nurse at Ridgewood, testified that Herbert Maxwell said to her one day after seeing the Grievor:

“I can’t stand that red-headed bastard.”

This statement was made four to five months prior to the alleged theft.

44.

Debbie Delong, a Ward Clerk at Ridgewood, stated that she is very familiar with Herbert Maxwell and likes him very much. She finds him to be a very interesting, well educated person who recites poetry all the time. When she was talking to Herbert Maxwell at the nursing station one, two or three months prior to the alleged theft Herbert Maxwell said when the Grievor went by:

“Red-headed bastard, I’ll have his job.”

Debbie Long stated that she could not believe Herbert Maxwell had said this as this was out of character for him to have said. When asked about the Grievor, Debbie Long stated that he is very direct and his tone of voice is loud. She indicated that you should not ask the Grievor’s opinion if you do not want the truth. She indicated that he did get along well with other staff.

45.

Cathy MacDonald, a Secretary at Ridgewood, testified that she often talks to Herbert Maxwell. Her recollection is that on the Friday of the alleged incident, Herbert Maxwell was speaking with her when another nursing staff member came by. Herbert Maxwell asked this nursing staff member why they had not given him his bath today. Herbert Maxwell went on to say that this nursing staff member knew that he did not like the Grievor. Herbert Maxwell repeated this statement to Cathy MacDonald.

46.

Since his termination, the Grievor’s wife has been recovering from her heart attack. She is receiving a disability pension of approximately $900 per month and the Grievor is receiving employment insurance which he stated will run out soon. He has looked for work at various locations in Saint John but has not been successful. The Grievor stated that he has saved money and has invested it in bonds and mutual funds. He denied that he took the money and asked to have his job back. He indicated that he would have no hard feelings against Herbert Maxwell if he went back to Ridgewood. He indicated that he feels Herbert Maxwell got confused as to what he saw. He suggested that Herbert Maxwell either saw him with Pete Scott’s wallet or his vacation slips.

47.

Reference was made to two previous workplace incidents involving the Grievor. The first one (Exhibit 10) involved a complaint from a resident’s family regarding the Grievor being loud, using a nasty tone of voice and derogatory remarks toward her husband and another patient. The Grievor denied the accusations and the Employer issued a letter confirming the discussion it had with the Grievor on July 8, 2002 and indicating that if there were further complaints disciplinary action would be taken. When questioned about the incident involving his speaking harshly to a patient, the Grievor acknowledged that at that time he did accuse another staff member of not putting pajama bottoms on the patient. The Grievor now acknowledges, however, that he himself did not put them on the patient. The Grievor stated that at the time he made the original statement that he was trying to defend himself and, therefore, referred to someone else not doing the task.

48.

The second incident occurred on December 19, 2002 when the Grievor was accused of taking food from the cafeteria and not paying for it. He was issued a warning letter (Exhibit 7) dated January 9, 2003 and advised that he is to gather all food items prior to going through the cash. The letter indicated that if there were any further incidents of this nature it would result in disciplinary action, including suspension or a recommendation for termination. The Grievor responded to the Employer by letter (Exhibit 9) dated January 28, 2003. He stated that his understanding was that the additional food items, which he had not taken when he first went through the line, were part of the “special” that he had purchased and he had simply gone back to pick them up. He also claimed that he had apologized for the incident.

ARGUMENT
Argument of counsel for the Employer

49.

Counsel for the Employer argued that the evidence shows the Grievor stole the money from Herbert Maxwell and that the only issue is the potential rehabilitation of the Grievor. It was argued, however, that the Grievor was working with a vulnerable, aging population and that in these circumstances it would be difficult to reinstate him. It was noted that the Grievor has 7.9 years of service under the Collective Agreement.

50.

In support of his argument, counsel for the Employer referred to the following arbitration decisions:

(1)
Re Jamie Ramier (unreported adjudication decision dated December 28, 1989 under the Public Service Labour Relations Act by Adjudicator Lloyd Smith)

In this case the grievor was found to have stolen two cans of pop with a value of $1.44. There were mitigating factors in that particular case and a two week suspension was substituted for termination.

(2)
Re Dale Barton (unreported adjudication decision dated January 17, 1992 under the Public Service Labour Relations Act by Adjudicator Brian Bruce)

In this case the grievor was dismissed for theft and misuse of government machinery. The grievor at the adjudication hearing acknowledged the theft, the circumstances under which it took place, and expressed remorse. The only issue was to determine the appropriate disciplinary action. Given the fact that he had found alternative employment, had not been happy in his previous position and that this was the second incident of theft, it was determined that the discharge of the grievor should not be varied.

(3)
Re Coleen Lockart (unreported adjudication decision dated September 15, 1994 under the Public Service Labour Relations Act by Adjudicator Brian Bruce)


In this case the grievor, who was responsible for making bank deposits, was dismissed for misappropriation of funds. Several factors were considered by the adjudicator in reaching the decision not to interfere with the employer’s decision to terminate the grievor. The following paragraphs in that award are helpful in appreciating the various factors to be considered in assessing the appropriate disciplinary action:

“Counsel for the Grievor has acknowledged that if I conclude that the Grievor did misappropriate the funds that discharge is the appropriate disciplinary action. This conclusion is supported by Brown and Beatty in their text in topic 7:3310 which states as follows:

‘. . . it is not surprising that arbitrators have, from the earliest awards, both expressly and by implication, characterized theft and related forms of dishonesty as among the gravest, if not the gravest, charges of misconduct in an employment relationship. Traditionally, although cases involving theft of a fellow employee's property or property belonging to some third person, or which is unconnected to a person's employment, have often been treated more leniently, theft of an employer's or customer's property was usually and still is regarded by many arbitrators as justifying the discharge of the grievor.’

Brown and Beatty in topic 7:3314 do refer to certain factors that may lead arbitrators to reject the conclusion that an act of theft justifies the discharge of an employee. Factors referred to are situations in which the stolen property was of nominal value, situations where the grievor had a long and exemplary record of employment and the theft was an isolated incident (as in the example given by Margo Levesque in her evidence); situations where the grievor's actions were spontaneous and irrational; situations where the grievor has shown remorse and admitted the misconduct; and, situations where the employer had not consistently applied its rules against theft in the past. None of these mitigating factors are shown to exist in the present case. The Grievor, in fact, had been employed for a period of less than three years when the misappropriations began. As noted, the Grievor has denied the theft from the beginning and, therefore, this is not a case where the Grievor has expressed remorse and made a convincing argument as to having learned from past mistakes. It is clear that the Employer is justified in stating that it has lost trust in the Grievor. As noted in the adjudication decision Re Winnie Bullen (supra), the continued denial of an employee of alleged misconduct that is proven at an adjudication hearing destroys the trust necessary for the employment relationship to be viable.

It should be noted that the evidence indicated the Grievor was a good worker, bilingual and well qualified. The evidence also indicated that the Grievor is a single parent raising one child and the loss of her job will no doubt create serious financial difficulties for her. At the same time, the Grievor must accept the consequences of her actions. For all of the above reasons the grievance is dismissed.”

(4)
Re Carole Poirier (unreported adjudication decision dated February 6, 2003 under the Public Service Labour Relations Act by Adjudicator Guy Couturier)

In this case the grievor who had ten years of service with the employer was dismissed for stealing money which she admitted. The adjudicator upheld the grievor’s termination finding that there were few indicators that would suggest she could be rehabilitated and the trust relationship between the parties reestablished.

(5)
Re Winnie Bullen (unreported adjudication decision dated February 2, 1994 under the Public Service Labour Relations Act by Adjudicator David Olmstead)

In this case the grievor was dismissed for an alleged incident of abuse of a patient. The adjudicator found that the grievor had committed the alleged acts and yet refused to admit it. The fact that she had lied to her employer, it was found, destroyed the trust necessary for the employment relationship to continue.

Argument of counsel for the Union

51.

Counsel for the Union argued that the Employer has not proven the alleged theft and that the Grievor should, therefore, be reinstated and provided full redress. It was noted that several employees have testified that they heard Herbert Maxwell state that he did not like the Grievor and was going to have his job. It was noted that the Grievor had provided an explanation as to what Herbert Maxwell had seen in the bathroom. In particular, it was noted that the Grievor folded a vacation slip form and put it in his wallet. It was also argued that Darryl Steeves, the Supervisor who initially confronted the Grievor, did not handle the case properly. In particular, reference was made to his comment “We got you buddy!” It was argued that if a Union representative had been present at the meeting between Darryl Steeves and the Grievor it may have been possible at that time to get the full story from the Grievor such that the dispute could have been resolved. Further, the stopping of the Employer’s investigation once the police investigation started meant that there was no opportunity for the Employer to understand the entire situation. It was noted that the Grievor is a good caregiver, that he has money in bonds and other investments which would suggest that he has no reason to steal, that he has wife who is very ill and a young daughter. Further, it was noted that the Grievor wants his job back.

52.

Counsel for the Union in support of his arguments referred to the following adjudication decisions:

(1)
Re Toronto (Metropolitan) and C.U.P.E., Loc. 79 (DaSilva) (1992), 28 L.A.C. (4th) 160 (Gray)

In this case the grievor was accused of having stolen an elderly resident’s purse. The arbitrator found the elderly resident’s testimony insufficiently reliable to support a finding of theft using the civil law test of on a balance of probabilities.

(2)
Re A.B.F. Freight Systems (B.C.) Ltd. and General Truck Drivers & Helpers’ Union, Local 31 (1987), 28 L.A.C. (3d) 246 (McPhillips)

In this case the grievor was dismissed for theft. The arbitrator allowed the grievance on the basis that the employer had not put forward the “clear, strong, and cogent evidence” which was necessary in a case of alleged theft.

(3)
Re Medis Health and Pharmaceutical Services and Teamsters, Chemical & Allied Workers, Loc. 424 (Satar) (2001), 100 L.A.C. (4th) 178 (Kirkwood)

In this case the applicable collective agreement required that an employee be accompanied by a shop steward when being disciplined. The arbitrator found that union representation was required at a meeting held to obtain admissions from the grievors.

DECISION

Preliminary Issue

53.

Counsel for the Union noted the absence of a Union representative at the meeting between the Grievor and Darryl Steeves, the Administrator, in Darryl Steeves’ office on May 30, 2003 when Darryl Steeves advised the Grievor of the accusations that Herbert Maxwell had made regarding the theft of money. Counsel for the Union suggested that a Union representative should have been present pursuant to Article 18.03 of the Collective Agreement which reads as follows:

“When an employee is disciplined by suspension, discharge or a financial penalty, the employee has the right to receive such discipline in the presence of either a shop steward or a member of the local union executive, if either is available. At that time, the employee will be advised of the reasons for such disciplinary action. The Hospital shall, within seven calendar days thereafter, give written particulars of such disciplinary action to the employee involved. A copy shall be given to the Local.”

54.

Counsel for the Union made reference to the Re Medis Health case (supra) in which suspensions and discharges against grievors were dismissed due to the failure to obtain union representation at meetings between the grievors and an investigator brought in by the company. The investigator had no authority to impose discipline. The applicable collective agreement in that case stated that employees “will” be accompanied by a shop steward “when being disciplined.” The arbitrator concluded that although prima facie “when being disciplined” does not include the investigation stage, in the circumstances of that case (at page 13) the company was “using and relying on the investigatory process to build its case ….” In the circumstances it was concluded that the employer had crossed the line from the investigation fact-finding process such that its actions were affecting the substantive rights of the employees in the discipline process. The arbitrator stated that the company was no longer fact finding but establishing the basis for discipline so that the grievor, in fact, was being disciplined and, therefore, union representation was required.

55. 

The arbitrator in that case concluded that the employer had crossed the line, had gone beyond the investigation stage and was seeking oral and written inculpatory statements, which the arbitrator concluded allows the company to establish the basis for discipline. One must rely upon the arbitrator’s judgment of the facts in that case. There obviously can be a very blurred line between investigatory meetings and disciplinary meetings. The arbitrator in the Re Medis Health case distinguished the case, Re Brink’s Canada and I.C.T.U., Loc. 1 (1995), 47 L.A.C. (4th) 342 at page 11 of the award:

“In Re Brink’s, supra, the security investigator was trying to determine whether in fact theft had been committed or was the loss of moneys due to other causes. His goal was not to obtain admissions from the employees, although he admitted that if he obtained any admissions, he would advise management and the employee’s employment would be put at risk. Arbitrators, such as Arbitrator Burkett [in Hickeson-Langs Supply Co.], have recognized that there can be circumstances where a line can be drawn. He adopted the reasoning in Williams and found at page 389 that ‘the company is free to investigate suspected improper or unlawful conduct to whatever extent it desires. However, when it decides to confront an employee, as happened in this case, the employee is entitled to union representation under art. 6.06.’ It is very difficult to determine where the line is crossed between fact-finding and obtaining admissions which lead to discipline, but once that line is crossed it affects the substantive rights of the employee and the ability of the union to represent the employee’s rights effectively.”

56.

Arbitrators, however, must be careful to abide by the requirements of the collective agreement and not to interpret it unreasonably so as, in effect, to amend it. In the present case, the obligation in Article 18.03 is that an “employee has the right to receive such discipline in the presence of either a shop steward or a member of the local union executive, if either is available.” Article 18.03 goes on to state that the employee will be advised of the reasons for the disciplinary action at that time. These requirements are very specific and refer to the point in time when an employee “receives” the discipline. In the present case the Grievor did not “receive” discipline at the meeting he had on May 30 with Darryl Steeves although one can surmise that if the Grievor confessed during that meeting that Darryl Steeves would not have been surprised. The meeting, however, can be characterized as investigatory and nothing more. In the circumstances it is concluded that there was no obligation to have a Union representative present at that meeting. 

Merits

57.

The substantive issue to be determined is whether the Grievor did steal $70 from Herbert Maxwell’s wallet. If he did not, then the grievance must be allowed and the Grievor reinstated with full redress. If the Grievor did steal the money then it must be determined whether termination was the appropriate disciplinary action for the Employer to take given all of the circumstances.

58.

The case law is well established that the onus is on the Employer in disciplinary cases to prove, on the balance of probabilities, that the Grievor did misconduct himself in the manner alleged. It must be appreciated that this onus is a lesser one than the criminal burden of beyond a reasonable doubt. At the same time, the cases indicate that when serious allegations of misconduct are involved arbitrators should scrutinize the evidence with greater care to ensure that it is clear, strong and cogent. Brown and Beatty in their text Canadian Labour Arbitration (Third Edition: Canada Law Book; Topic 3:2400) describe the onus or burden of proof on a party as follows:

“That is, for the party with the onus of proof to succeed, the scales must tip in its favour. However, where there are two conflicting stories, the arbitrator must first resolve which is correct before applying that principle; if he cannot, the grievance must be dismissed.”

59.

This quote appears particularly apt in the present case as there are, in fact, two conflicting stories as to whether the Grievor took money from the wallet of Herbert Maxwell on the morning of May 30, 2003. There were no witnesses to the event other than the Grievor and Herbert Maxwell. There is evidence with respect to the conduct of both the Grievor and Herbert Maxwell prior to and subsequent to the incident that can be used to assist in determining the credibility of the evidence given by these two men.

60.

The evidence of Herbert Maxwell was very straightforward and his explanation of what occurred did not vary under repeated questioning. He testified that prior to getting into the tub for his bath he asked the Grievor to place his wallet on top of the paper towel dispenser on the wall opposite from the tub and beside the sink. Later, while in the tub, he looked over and saw the Grievor’s reflection in the mirror. Herbert Maxwell stated that the Grievor had left the door to the bathroom partially open so that he thought Herbert Maxwell could not see him. At that point, Herbert Maxwell asked the Grievor where his wallet was and the Grievor replied that he had it “here”, in his hand, and at that point he put it back on the shelf where it had been. At this time, Herbert Maxwell saw the Grievor fold something in his hand and put it in his pocket. Herbert Maxwell stated that he asked where his wallet was because it was not where it should have been on top of the paper dispenser. He stated that the Grievor had no reason to have his wallet in his hands. When cross-examined Herbert Maxwell stated that he could see that the Grievor had something in his hand but he did not know what it was.

61.

Herbert Maxwell’s recollection of the incident, as noted, appeared to be clear and uncomplicated. He acknowledged that like most people he has misplaced money occasionally but usually has managed to figure out where it was. He is eighty-seven years old but was alert and clear thinking when giving his evidence. He stated that no other person came into the bathroom other than the Grievor while he was having his bath and there was no evidence that would challenge this statement.

62.

On cross-examination, Herbert Maxwell was asked whether he had in months previous to the alleged theft made disparaging comments about the Grievor. With respect to two of the comments he was alleged to have made, he said that he would not swear that he had not said them. I take this as an admission that he had said them or at least something very similar. The general nature of the statement was “I can’t stand that red-headed bastard.” Herbert Maxwell denied that he had made a statement that he would have the Grievor’s job. Debbie Long, a Ward Clerk at Ridgewood, testified that Herbert Maxwell did make this statement and I accept her evidence. As noted, Herbert Maxwell did not deny that he had made very disparaging remarks about the Grievor and it would not be inconsistent with these other statements that he might make some reference to having his job. When asked further about his opinions of the Grievor, Herbert Maxwell responded that everyone has their opinions of another individual but it should not affect our judgment.

63.

Although Herbert Maxwell may not have liked the Grievor and would liked to have seen him gone, his testimony, as noted earlier, was clear and cogent. The fact that he had previously made disparaging remarks about the Grievor suggests, however, that Herbert Maxwell may have had an ulterior motive in accusing the Grievor of theft.  Herbert Maxwell’s evidence, however, when combined with that of Darryl Steeves and Maxine Walsh was sufficiently strong to shift the onus to the Grievor to explain his actions.

64.

The Grievor’s evidence raised many questions and it often appeared that he was trying to create evidence that would explain away Herbert Maxwell’s accusations. His response was not that Herbert Maxwell had never said anything to him about his wallet nor did the Grievor suggest that he had done nothing that would have raised Herbert Maxwell’s suspicion about his conduct that day. First he referred to Pete Scott. There is corroborating evidence that Pete Scott vomited the morning of May 30, 2003 and that the Grievor attended to him prior to seeing Herbert Maxwell. Herbert Maxwell could not recall seeing Pete Scott coming out of the bathroom into which the Grievor subsequently took him for his bath. Whether it was, in fact, this same bathroom was not corroborated by any other individual.

65.

The Grievor’s evidence is that he found money, approximately $13 on the sink in the bathroom while Herbert Maxwell was in the tub. He assumed this belonged to Pete Scott. He put this money in a plastic bag, left the bathroom and pinned it on the bulletin board. At some subsequent point, after returning to the bathroom, he found Pete Scott’s wallet in the cubbyhole where the towels are stored. He claims that he took the wallet out of the cubbyhole, which is on the same side of the room as the tub, and then turned and took it to the washroom sink, on the opposite wall of the same bathroom, and took a facecloth and sponged off the wallet. The Grievor states that at no time did he make any comment to Herbert Maxwell about finding the money on the sink or finding the wallet in the cubbyhole. Herbert Maxwell in his evidence did not recall the Grievor finding any wallet or putting money into a plastic bag.

66.

Although it is not impossible, it seems strange that the Grievor on finding the wallet and the money did not make some comment to the Grievor, particularly given that the Grievor, given the small size of the room, would most likely see him with the wallet or the money and might very well be concerned that it was his. It is unusual that Herbert Maxwell saw neither of these alleged findings of money. It would seem certain that, if he had seen them, he would have said something to the Grievor. It likewise appears strange that the Grievor could find this money and wallet and not make some comment to Herbert Maxwell.

67.

In a similar vein, it seems strange that there was no comment by either of them regarding the Grievor’s vacation forms which he supposedly, according to the evidence, could have been folding when Herbert Maxwell was asking about his wallet, even though the Grievor denies that Herbert Maxwell asked about his wallet at that time. The Grievor referred to having to fold the vacation forms twice in order to get them to fit into his wallet. This would have required him to put his wallet down, or back in his pocket, while he folded the papers again. This would most likely have required that he press the papers against a firm surface or use both hands to realign the folds in the paper. This would have been obvious to Herbert Maxwell as would have been the action of the Grievor placing his wallet in his pocket once or twice.

68.

The Grievor stated in his evidence that he took Pete Scott’s wallet out to the nursing station and said to Debbie Long “Here’s Pete’s wallet.” He also referred earlier to stating that when he pinned the money on the bulletin board he said that if someone saw Pete going by to give him the money. He stated that both Debbie Long and Debbie Galbraith, who were at the nursing station, would have seen him. When Debbie Long was called as a witness, however, she was not asked to confirm that she had seen the Grievor pin the money on the bulletin board or that he had given her Pete Scott’s wallet. She was asked about whether money was sometimes found in Ridgewood and she indicated that it was and often it would be Pete Scott’s but she made no reference to Pete Scott’s wallet being turned in to her on the day of the alleged incident. This may have been an oversight on her part but given its relationship to the alleged theft of money that was said to have occurred at about the same time, it appears very strange that a corroborating statement was not forthcoming. When Pam Galbraith testified, she also was not specifically asked to confirm that she saw him pin the money to the bulletin board or saw him hand in Pete Scott’s wallet. She did confirm that she saw Pete Scott being sick as she and the Grievor were returning from coffee break that morning. She also recalled the Grievor telling her what had happened following his having been called to Darryl Steeves’ office and accused of theft. Under cross-examination she did state that the Grievor told her that he had pinned money on the bulletin board that morning belonging to Pete Scott but she could not remember if he said anything about Pete Scott’s wallet.

69.

Although the presence of Pete Scott’s wallet and money in the bathroom that morning are not directly relevant to whether the Grievor took money out of Herbert Maxwell’s wallet, it raises serious suspicions about the credibility of the Grievor when there is no corroboration of his finding this money when there were supposedly witnesses to it. It can be argued that there is no reason for the Grievor to lie about finding Pete Scott’s money and wallet. It can also be argued, however, that the Grievor developed this story to counter Herbert Maxwell’s recollection of seeing the Grievor with something in his hand while he was standing in front of the mirror.

70.

Another conflict in the Grievor’s evidence and that of Herbert Maxwell was in relation to Herbert Maxwell asking where his wallet was. Herbert Maxwell stated that he asked this question when he saw the Grievor standing in front of the mirror with something in his hand and at the same time noticing that his wallet was missing. The Grievor did not deny that Herbert Maxwell asked where his wallet was but stated that this question was asked after he had gotten Herbert Maxwell out of the tub. The Grievor states, however, that Herbert Maxwell did not ask him to get his wallet but rather asked where his wallet was. The Grievor in his evidence stated that he found it strange that Herbert Maxwell would not remember where his wallet had been placed and wondered whether Herbert Maxwell was getting forgetful. It seems more than coincidental that the Grievor would acknowledge Herbert Maxwell asked the question he claimed to have said and only challenge the timing of when he said it. There was no indication from the evidence given by Herbert Maxwell that he would have forgotten where his wallet had been placed. Herbert Maxwell obviously was very attentive to the location of his wallet.

71.

There was also a difference in the evidence of the two men with respect to whether there were one or more facecloths on top of the paper dispenser along with the wallet. Herbert Maxwell stated that his wallet was the only item on top of the paper dispenser whereas the Grievor stated that there was at least one facecloth. I do not find this discrepancy in their stories as an essential element. It is not a detail that would necessarily be remembered by Herbert Maxwell.

72.

As noted, the Grievor’s evidence with respect to what occurred in the washroom while Herbert Maxwell was taking his bath raises strong suspicions as to whether he is telling the truth. Further suspicions are raised as a result of his conversation with Darryl Steeves, the Administrator. Firstly, the Grievor gave several conflicting statements as to why he darted into the Activity Room while he was following Darryl Steeves to his office. When asked very shortly thereafter by Darryl Steeves why he had gone into the Activity Room he told him that he had wiped his nose and threw the tissue into the garbage. The Grievor and Darryl Steeves both testified to this statement. Subsequently, however, the Grievor told Maxine Walsh, a few days later, without being specifically asked about having gone into the Activity Room, that he went in to release one resident’s hand from another resident’s wheelchair spokes. There was no explanation by the Grievor at the adjudication hearing as to why he changed his reason for having gone into the Activity Room or, alternatively, why he did not tell Darryl Steeves, when asked, the actual reason. If he had been summoned into the Activity Room by a resident who needed assistance the most logical thing would have been for him to have told Darryl Steeves this when he was asked. It would have been a much more logical explanation than to say that he had gone into the room to get rid of a tissue after having blown his nose. He subsequently claims he was summoned in by a resident and after freeing the resident’s wheelchair, took a tissue from the resident and then blew his own nose.

73.

The Grievor, when he went into Darryl Steeves’ office, offered to turn his pockets inside out (or actually did turn them inside out) and told Darryl Steeves that he could search him. The Grievor obviously knew that Darryl Steeves was suspicious and the logical thing would have been for the Grievor to tell him about the wheelchair incident if it happened. The failure to do so leads to the inference that he only later tried to make up a viable story as to why he went into the Activity Room to cover up the real reason. The logical inference is that the Grievor hid the money while in the Activity Room and then felt free to ask Darryl Steeves to search him. Further, it appears strange that the Grievor did not mention to Darryl Steeves the fact that he found Pete Scott’s money and wallet while in the washroom or was folding his vacation forms while in front of the mirror as this might, at least, have been a partial explanation for Herbert Maxwell having seen something and thinking that it was his wallet.

74.

It is noted that Darryl Steeves did acknowledge that he told the Grievor when meeting with him in his office that they had gotten him. I cannot read anything into this comment other than it reflected Darryl Steeves’ opinion that the Grievor had been a concern to him. This would be supported by the previous incidents involving a complaint about the Grievor’s conduct toward a resident and the allegation that he had taken food from the cafeteria without paying for it. The Grievor at the time denied both incidents and neither one could be grieved to adjudication. The Grievor acknowledged, however, with respect to the resident incident that he had initially lied in attempting to direct the blame to another employee. His reference to the cafeteria incident, as reflected in his letter to file (Exhibit 9), leaves many questions unanswered. This is not to say that these events occurred as reported by the Employer. On the basis, however, of the Grievor’s evidence at the adjudication hearing with respect to them, I would conclude that the Grievor in the past has demonstrated that he is less than forthright.

75.

On the basis of the evidence presented at the adjudication hearing, I would conclude that the Employer did have reasonable grounds for concluding that the Grievor did steal money from the wallet of Herbert Maxwell on May 30, 2003. I have reached this decision using the civil test of on the balance of probabilities which I would stress is different than the criminal test of beyond a reasonable doubt. I do not want to leave the impression that the Grievor is criminally liable for theft. On the basis of the evidence, however, I am convinced on the balance of probabilities that the Employer has proven its case. In particular, I would note that the Grievor’s evidence was not credible.

76.

Termination is obviously a very serious blow to the Grievor whose wife has been ill. They have a young daughter and all the financial obligations that accompany young families. He has been employed with the Employer for the equivalent of approximately eight years. Although not a lengthy period, it is certainly significant and would warrant careful consideration being given to mitigation of the discipline imposed. Unfortunately, theft is a very serious form of misconduct and results in a breakdown in the trust relationship between an employer and an employee. This breach of trust can sometimes be repaired in situations where the grievor can be assigned to work where he or she is under direct supervision all of the time or where the individual can be placed in a job where there is no opportunity for theft to occur. In such situations, however, it is important that there be a positive attitude expressed by the Grievor.

77.

In the present case the Grievor has denied the theft and therefore there has been no apology. The nature of his work as a caregiver also makes if very difficult to consider placing him back in Ridgewood where the resident population is very elderly and vulnerable. To his credit several of his fellow workers have spoken favourably about him as a co-worker.

78.

I appreciate that some of the Grievor’s co-workers have concerns regarding the allegations against him given the comments that Herbert Maxwell had made to them about his dislike of the Grievor. They generally all found Herbert Maxwell to be a pleasant individual and were quite shocked that he would make these statements about the Grievor. I would like to emphasize that I have given careful thought to Herbert Maxwell having made these comments when determining whether the Employer has proven on the balance of probabilities that the alleged incident did occur. Although these comments by Herbert Maxwell raised some basis for questioning the allegations he was making, I was convinced on the basis of the Grievor’s description of the event and subsequent conduct that the Employer has proven its case. It is important that those involved appreciate that there is no litmus test for determining the truthfulness of such accusations as occurred in the present case. It is a question of making a decision based upon the evidence as presented by the parties at the adjudication hearing and upon an assessment of the credibility of the various witnesses. The Grievor obviously has many skills as a health care worker and hopefully there will be an opportunity for him to return to this work at some time and place. I do not find, however, that it would be appropriate to require the Employer at this point to reinstate the Grievor on the basis of mitigating circumstances. To the extent the Employer may know of some position where it would feel comfortable placing the Grievor, I would urge it to give consideration to this. It would be inappropriate in my view, however, to order the Employer to so do.

79.

For all of the above reasons, the grievance is dismissed.



DATED this 3rd day of June 2004.

                                                                        
Brian D. Bruce, Q.C.

Adjudicator

APPENDIX “A”

List of Exhibits Submitted at Adjudication Hearing

on April 21 and 22, 2004

  1
Copy of Collective Agreement between Canadian Union of Public Employees and Board of Management (Expiry Date: June 30, 2003)

  2
Grievance of Darryl Goodine

  3
Letter of termination dated June 23, 2003 from Lorraine Brown to Darryl Goodine 

  4
Letter dated July 7, 2003  from Nancy Savage to Darryl Goodine – Reply at Level 3

  5
Performance Review Survey – Nursing Staff

  6
Performance Review for Darryl Goodine

  7
Letter dated January 9, 2003 to Darryl Goodine from Tanya Robichaud

  8
Letter dated June 12, 2003 from Maxine Walsh to Darryl Goodine

  9
Letter dated January 29, 2003 from Darryl Goodine

10
Letter dated July 8, 2002 from Tania Robichaud to Darryl Goodine

11
Diagram of bathroom

12
Request for Leave forms

13a
Personal Portfolio Statement for Darryl Goodine (Scotia Bank)

13b
Photocopies of Canada Savings Bonds in name of Darryl Goodine

13c
Summary of Canada Savings Bonds held by Darryl Goodine

