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A W A R D

1.

The grievance [Exhibit 2(1)] of Glenn Charlong, the Grievor, dated November 1, 2001, was referred to adjudication pursuant to the relevant provisions of the Collective Agreement. The Grievor, in his grievance, claims as follows:

“I was accused of improper action within the boiler room. I was further informed that if I did not resign a series of punitive actions would be taken against me. In addition, I was not given sufficient time to assess the situation but was ordered to either resign or I would be fired.” 
The Grievor claims that this forced resignation was in breach of Articles 8 and 18 of the Collective Agreement (Exhibit 1), as well as any other related articles. Article 8 states as follows:

“8.01
The Parties agree that there shall be no discrimination, restriction or coercion exercised or practiced with respect to the Union, the Local, the employees, the Employer and its agents for any reason.”
Article 18.01 states as follows:

“18.01
Disciplinary action shall mean any action taken by the Employer against an employee which results in:

(i)
written reprimand;

(ii)
suspension;

(iii)
discharge;

(iv)
financial penalty.

18.02
No employee who has completed his probationary period shall be disciplined except for just cause.

18.03
When an employee is disciplined by suspension, discharge or a financial penalty, the employee has the right to receive such discipline in the presence of either a shop steward or a member of the local union executive, if either is available. At that time the employee will be advised of the reasons for such disciplinary action. The Hospital shall, within seven calendar days thereafter, give written particulars of such disciplinary action to the employee involved. A copy shall be given to the Local.”
2.

The Employer, in a written response [Exhibit 2(3)] to the grievance, stated as follows:

“Following our meeting of December 10, 2001, I have reviewed the events surrounding your grievance. It is evident that no hospital official placed you under duress or threatened you at any time. You advised me so during our meeting.

In regards to ‘not being given sufficient time to assess the situation’, we advise (sic) your Union representative on October 3, 2001 what our intention was and he asked to allow him a few days to speak to you. He was given until October 5, 2001 and subsequently we extended that to October 9, 2001 at your Union representative’s request. We have no way of knowing when Mr. Smith spoke to you nor was it even clear in your mind when I asked. You were not sure if it was Friday the 5th or Monday the 8th. From the hospital’s point of view time was not of the essence.

Because of all this we have no choice but to deny your grievance.”
3.

At the commencement of the adjudication hearing, counsel for the Union proposed that evidence be presented both on the preliminary issue of whether the Grievor had in fact voluntarily resigned and on the merits of whether there was cause for discharge. Counsel for the Employer proposed that the hearing first address the preliminary issue of whether the Grievor did voluntarily resign his position. Following discussion, it was determined that the hearing would first proceed to address the issue of whether the Grievor had voluntarily resigned his position.

4.

There were four witnesses called to give evidence at the adjudication hearing. The sole witness called by counsel for the Employer was Fernand Robichaud, the Director of Human Resources for the Restigouche Health Services Corporation. The three witnesses called by counsel for the Union were Glenn Charlong, the Grievor; Bill Smith, the Chief Shop Steward; and, Germain LeBlanc, an Electrician at the Hospital where the Grievor worked. There were twenty-one exhibits submitted in evidence at the adjudication hearing and these exhibits are listed in Appendix “A” to this Award.

5.

The Grievor’s relationship with the Employer commenced around 1995 when he was given a casual assignment as a Stationary Engineer in the Campbellton Regional Hospital. By letter (Exhibit 19) dated July 7, 2000 he was appointed to a part-time (.5) position in the same Hospital. The job description (Exhibit 13) for a Stationary Engineer (also known as Power Engineer) provides as follows:

“This work involves responsibility for the efficient and safe operation and maintenance of the boilers and other equipment and systems. Employees of this position perform routine maintenance, testing, adjustments and minor repairs on Boiler Room equipment and systems; monitor the energy conservation program as required; maintain logs and records relating to safety and efficiency of plant mechanical systems, reporting unusual deviations and needed repairs to superior; maintain assigned areas in a clean and safe condition; supervise and report on the work of apprentice engineers and laborers. Employees also perform required preparations for boiler inspection; assist with or supervise boiler descaling, painting, insulation and covering of pipes, tanks and boilers and maintain service and repair equipment.”
6.

Annual performance appraisals were submitted for the Grievor for the periods September 1998 to September 1999 (Exhibit 15) and September 1999 to September 2000 (Exhibit 16). Both of these annual performance appraisals reflect positively on the Grievor’s work performance.

7.

Some time between the start of the overnight shift on July 30, 2001 and 8:00 a.m. the following morning, the instrumentation panel controlling the wood-fired boiler at the Hospital was damaged. The Grievor was working the night shift and at approximately 2:00 a.m. called in an Electrician, Germain LeBlanc, as the augers feeding the wood-fired boiler had jammed. The Electrician indicated that the problem was in the PLC portion of the panel and that any repair decisions would have to wait until morning when the Biomedical Technician, Jason Landry, could look at it. In the meantime, the Grievor switched over to the oil-fired boilers which are more expensive to operate.

8.

Fernand Robichaud testified that he only became aware of the damage to the instrumentation panel around the beginning of September which was approximately one month after the damage had occurred. Following a review of the vandalism and discussions with Bruce McPhail, who is responsible for the Boiler Room, an investigation was commenced. Some time in early September Bruce McPhail spoke informally to the Grievor about the damage to the boiler. The Grievor testified that he explained to Bruce McPhail his understanding of the situation and assumed that everything was fine. There was no suggestion at that meeting that the Grievor had vandalized the instrumentation panel.

9.

The committee investigating the damage interviewed those who worked in the Boiler Room. They commenced by meeting with Malcolm Thompson, the Chief Engineer, on September 25 and then met with Hector Francoeur, a Stationary Engineer, who relieved the Grievor at 6:45 a.m. following the night shift on July 30‑31. The committee also met with Germain LeBlanc, the Electrician, who was first called to look at the problems with the PLC panel, and they also spoke to Jason Landry, the Biomedical Technician who repaired the panel. The evidence indicated that the investigating committee did not ask any of these employees to bring a Union representative with them.

10.

On September 28, the Grievor, on returning home from vacation, was told that Hospital officials had been looking for him and he went to the Hospital where he was given a letter (Exhibit 3) dated September 28, 2001 which read as follows:

“Mr. Charlong:

Subject:   Request for a Meeting

   Investigation - Wood Fire Boiler

As part of the on-going investigation into the damage to the Wood Fire Boiler instrumentation panel, you are required to report to the Director of Human Resources for a meeting to discuss this incident. The Director-Support Services and your manager will be in attendance. The meeting will take place on Monday, October 1, 2001 @ 13 hr 30, in the Medical Conference Room, 4th floor at the Campbellton Regional Hospital. 

A representative from your union may accompany you, if you so desire.

Should you have any questions regarding the above, please do not hesitate to contact this office.

Yours truly,

Fernand Robichaud

Director of Human Resources”
11.

Fernand Robichaud acknowledged in his evidence that the Grievor was the prime suspect regarding the damage to the PLC instrumentation panel and this was no doubt a motivation for proposing that the Grievor may want to bring a Union representative with him to the meeting. Roland Auffrey, the Grievor’s immediate supervisor, advised him at the time the letter of October 1 was delivered to him that he was not to report for his next shift. The evidence was somewhat unclear but it appeared that his next shift was not scheduled to commence until after the meeting of October 1.

12.

The Grievor contacted William Smith, the Chief Shop Steward, and he accompanied the Grievor to the October 1 meeting. Neither one had any specific information as to the purpose of the meeting apart from the references in the letter of September 28, 2001 that it was part of the ongoing investigation into the damage to the instrumentation panel. At the meeting, Fernand Robichaud asked the Grievor to tell them his story. Fernand Robichaud took notes of the discussions at this and subsequent meetings and the contents of his notes (Exhibits 5, 6 and 10) were not disputed to any degree. After the Grievor had told his story, Fernand Robichaud indicated that they had interviewed other persons involved in the incident and had concluded that the damage was done sometime after the Electrician, Germain LeBlanc, had left but before Hector Francoeur replaced the Grievor later that morning. The Grievor was told that his account provided no plausible explanation for the damage and that the Employer intended to pursue the matter further. If it was suspected that an intruder had done the damage, the RCMP would be called.

13.

At the meeting on October 1, the Grievor was given a letter (Exhibit 4) of suspension with pay until October 4, 2001. The letter also advised him of a further meeting scheduled for the morning of October 4, 2001 and the Grievor was told to reflect on what happened and speak to his Union representative. Fernand Robichaud in his evidence indicated that it was felt it was in the best interest of the Employer to remove the Grievor from the premises given that he was a prime suspect and had not provided a satisfactory explanation as to how the damage occurred. Although the letter had been prepared ahead of time, Fernand Robichaud testified that he only decided to give the letter to the Grievor when the Grievor did not provide a satisfactory explanation as to how the damage occurred.

14.

Following the meeting, William Smith spoke to the Grievor and advised him that the Employer was treating the incident as a very serious one and might take it as far as termination. The notes (Exhibit 5) of Fernand Robichaud indicate that at the meeting he had explained to the Grievor that he had not offered any plausible explanation for the damage to the panel. As noted earlier, he was given a couple of days to reflect on this. He was also told that the Employer may have to bring in the RCMP to see if an intruder could have caused the damage to the panel. Fernand Robichaud emphasized to the Grievor that “. . . people sometimes make mistakes and if this is the case to simply admit it and we would deal with the issue internally” (Exhibit 5).

15.

William Smith testified that he appreciated that Fernand Robichaud suspected the Grievor of having done the damage and was looking for an explanation as to why. At the same time, William Smith appreciated that the Grievor was maintaining his innocence and that if both continued on their current path that there would be a problem. At the subsequent meeting which was held on October 3 rather than October 4, as proposed in the letter of October 1, 2001, the Grievor maintained his position that he did not know how the damage was done to the instrumentation panel. The Grievor did feel under some pressure to admit doing the damage as it was clear the Employer was of the impression that he had. At one point the Grievor asked Fernand Robichaud whether he wanted him to lie. Fernand Robichaud responded that he did not want him to lie.

16.

At the end of the second meeting the Grievor was advised that the Employer would be taking some action and that he would be advised shortly. The Grievor’s suspension from work was extended (Exhibit 7) to October 5, 2001 which would allow the Employer time to reflect on the measures to be taken. Prior to the second meeting the Employer’s committee did re‑interview the other employees who worked in the Boiler Room on the evening in question.

17.

The Grievor, in his testimony, stated that at the second meeting Fernand Robichaud had advised him that the Employer had concluded that there had been vandalism and that they would be doing something about it. The Grievor felt that it was being implied that he had done it. He indicated that reference was made to bringing in the RCMP and pulling his license to work in the Boiler Room. The Grievor felt that Fernand Robichaud wanted him to resign so that he would not lose his license and, therefore, it would not have a lasting effect on him. Les Vienneau who attended as a management representative at the meeting was quite emphatic about bringing in professional investigators.

18.

Following the second meeting, the Grievor was heading off to his camp or cottage to unwind. On Thursday of that week the Grievor called William Smith to see if he could arrange for an extension for the next meeting. William Smith called Fernand Robichaud and had no difficulty getting an extension to October 9. When advising the Grievor of the extension, William Smith told him to call him. The Employer’s committee met with Jean Boulay, the Employer’s Vice-President, following the second meeting with the Grievor. A tentative decision was reached to dismiss the Grievor for deliberately damaging the panel. Subsequent to advising the Grievor of the extension, William Smith spoke further to Fernand Robichaud. Fernand Robichaud suggested that William Smith might want to persuade the Grievor to consider a resignation instead of a termination. In suggesting a resignation to William Smith, Fernand Robichaud indicated that the Employer was still open to other options such as an explanation. He did express concern to William Smith that if the Grievor was to be terminated for deliberately damaging the instrument panel the Employer would have to pursue notification of the RCMP and the Department of Labour which may revoke the Grievor’s Power Engineer License. There was another conversation between William Smith and Fernand Robichaud late on Friday and the options were reviewed once again.

19.

When the Grievor called William Smith on Monday (Thanksgiving), October 8, William Smith explained what was going on and laid out the options. The Grievor was overwhelmed by this and said he could not deal with it. They arranged to meet on October 9 prior to the meeting with the Employer. During his discussion Monday with the Grievor, William Smith also spoke to the Grievor’s common law wife who had been very ill for a period of time. The Grievor testified that he was concerned about being able to look after his wife who was unable to work. Further, the Grievor had recently bought a truck on which he had to make payments.

20.

William Smith advised the Grievor as he went through the options that there was only circumstantial evidence and that the Union would defend him at adjudication if he did not resign. William Smith, at the same time, however, advised the Grievor that he could not guarantee how the adjudication would be resolved. Further he advised the Grievor that he was not familiar with how the Labour Board worked and whether they would take away his license. He did indicate, however, that if he lost at adjudication it was unlikely the Labour Board would keep his license intact. He suggested that the Grievor could contact another Union official, Doug Kingston, also a Stationary Engineer if he wanted to discuss this. The Grievor did not contact Doug Kingston nor did he ask William Smith to seek a further delay in the meeting with the Employer.

21.

William Smith had the impression that the Grievor in their last conversation on Monday evening, October 8, was leaning toward resignation. When the Grievor met with William Smith on October 9, prior to the meeting with Fernand Robichaud, the Grievor had not brought a resignation letter with him. The Grievor asked William Smith if he would write it for him. All the time, the Grievor was telling William Smith that he did not know whether he was doing the right thing and continued to maintain that he had not intentionally damaged anything.

22.

The meeting with the Employer’s committee on October 9 was a very short one. The Grievor passed his letter of resignation to Fernand Robichaud and Fernand Robichaud advised him that he thought he had made the right decision and that he could now get on with the rest of his life. William Smith did indicate that prior to handing over his letter of resignation the Grievor had asked him what he could do following his resignation. William Smith advised him that if he resigned then that would be it, he would have quit his employment. Inquiries were also made of Fernand Robichaud as to whether the Grievor’s license would be affected and whether the Employer would provide letters of reference if requested. The Grievor was happy with the response to these questions.

23.

The next time that William Smith heard from the Grievor it was via a telephone call from the office of the Grievor’s lawyer around October 25, 2001 some sixteen days after the Grievor had submitted his resignation. The Grievor indicated that he wanted to grieve his forced resignation. William Smith then proceeded to file the necessary documents to commence the grievance. The Grievor testified that following his handing in the letter of resignation he had a loss of appetite and mopped around. He eventually spoke with his father and brother who advised him to see a lawyer. William Smith testified that he found the Grievor to be naive and not conversant with labour relations matters.

ISSUE
24.

The issue to be determined is whether the Grievor voluntarily resigned his employment with the Employer.

DECISION
25.

The determination as to whether an employee has voluntarily resigned their employment is very much dependent upon the individual circumstances of each case. To make the determination it is necessary to understand the actual intention of the employee as measured by the various circumstances surrounding the alleged resignation. Since the decision of Arbitrator Jacob Finkelman in Anchor Cap & Closure Corp. of Canada Ltd. and U.E., Local 512 (1949), 1 L.A.C. 222, arbitrators have analyzed the facts to determine whether they can find both a subjective intention by the employee to quit his or her employment and some objective conduct by the employee which supports the subjective intention. The subjective intention may be very difficult to ascertain given that the decision making process is very personal to the individual. In such cases, the objective evidence, such as a letter of resignation, may assist in clarifying the subjective intention. In the Anchor Cap & Closure Corp. case the Grievor had been absent from work due to illness for an extended period of time and when he did not return on the anticipated date but was again incapacitated and remained absent without notifying the employer, the employer assumed that the employee had quit. On reviewing the circumstances the arbitrator determined that there was no subjective intention by the employee to quit his employment even though his absence from work may have been seen, in isolation from other factors, as providing some objective support for a subjective intention to quit his employment. Given, however, that the absence from work was involuntary and due to the employee’s incapacitation, the evidence did not support the existence of any subjective intention to quit.

26.

Other cases referred to by counsel which provide examples of actions by an employee which do or do not support a finding of a subjective intention to resign include: Re Francine Maurice (unreported adjudication decision by Adjudicator Eugene McGinley dated April 8, 1996); Re Gilles Durelle (unreported adjudication decision by Adjudicator Antonio Robichaud dated March 6, 1990); Re Charlotte Englehart (unreported adjudication decision by Adjudicator Adélard Savoie dated January 19, 1989); Re Robicheau [1996] N.B.L.A.A. No. 31 (Bruce); Re André Carrière (unreported adjudication decision by Adjudicator Brian Bruce dated March 7, 1995); Re Thompson General Hospital and Thompson Nureses M.O.N.A., Local 6 (1990), 15 L.A.C. (4th) 257 (Steel); and, Re Nova Scotia Civil Service Commission and Nova Scotia Government Employees Union (1986), 27 L.A.C. (3d) 120 (Outhouse).

27.

A spoken or written statement by an employee that they are resigning may be strong objective evidence of the subjective intention of an employee to resign. Again, however, individual circumstances must be considered as such expressions of resignations are often made on the spur of the moment, in the heat of passion or at times of personal distress and may not be true reflections of the employee’s subjective intentions. For this reason, arbitrators will look for evidence of a continuing intention to resign following a reasonable period of time during which the employee would be seen as having had an opportunity to regain their composure. Even then, however, if there is a continuing  mental distress or anxiety, it may be determined that there was no subjective intention to resign. In such circumstances, however, there is an onus upon the employee to present proof of the personal circumstances preventing the employee from exercising his or her judgment. This proof must go beyond mere evidence that suggests the employee made a poor judgment.

28.

Arbitrator Owen Gray in Wellesley Central Hospital and S.E.I.U., Local 204 (1996), 61 L.A.C. (4th) 433 refers to situations where an employee’s decision to resign has been made while the employee has been under duress or subject to depression:

“Arbitrators have recognized that a resignation must be a voluntary and conscious act in order to be effective. An employee’s purported resignation will not be effective if tendered under duress, for example, as may be the case when an employee is told she will be discharged or otherwise punished unless she resigns: Re Vernon Jubilee Hospital supra, Re Conestoga College, supra, Re Beacon Hill Lodge, Ottawa, supra. A purported resignation may also be ineffective if anxiety, depression or other illness had induced in the employee a mental state in which he or she was unable to form the conscious intent to resign or to communicate his or her true intention with respect to resignation: Re Vernon Jubilee Hospital and British Columbia Nurses’ Union, supra, Re Workers Compensation Board, supra, and Re Thompson General Hospital, supra.”
In circumstances of anxiety and mental distress it is of course very helpful to have medical documentation or other evidence which will substantiate the employee’s mental condition at the time. The absence of such medical evidence, however, will not alone cause the employee’s case to fail if sufficient evidence of the employee’s state of mind can be shown through evidence of surrounding circumstances. The Wellesley Central Hospital decision illustrates the need for the surrounding circumstances to significantly support the allegation that the grievor did not have the subjective intention to resign. In that case the grievor claimed that a fellow employee had been harassing him and that the supervisor had not responded to the situation. A job reassignment meant that the grievor had to work more closely with this other employee and following an altercation he tendered his resignation after speaking with his spouse. Two days later the grievor attempted to rescind his resignation. There was evidence presented that there was a workplace policy against harassment but the grievor had chosen not to take advantage of this. There was also evidence that the grievor experienced migraine headaches which impaired his ability to work. Given these circumstances the arbitrator determined that the grievor had effectively resigned his employment. The arbitrator determined that as the grievor had not filed a complaint about the alleged harassment the employer could not have been expected to have believed that intervention was necessary. Further, on reviewing the evidence, it was determined that the grievor’s resignation was not in reaction to a specific incident which meant that the grievor had time to think through his decision. It was determined that the letter of resignation reflected a subjective intention to resign and that this subjective intention was supported by earlier inquiries about pension entitlement and by his conduct of handing in his resignation with his badge and key. In these circumstances, the arbitrator found that there was no duress nor that the grievor’s headaches had prevented him from forming his subjective intention to resign. In the circumstances of that case it might be seen that the grievor had made a poor judgment to resign but he had the mental ability to make an informed decision.

29.

The following paragraph from the Wellesley Central Hospital decision illustrates how the facts of each individual case become so important to the decision as to whether there was both a subjective and objective intention to resign:

“The words the grievor wrote in his memo to Mr. Malak evidenced a subjective intention to resign. The resignation was the product of some thought over a period of time. Taken at face value, the grievor’s conduct after leaving the resignation on Mr. Malak’s chair provided and provides objective confirmation of his intent to resign. He left his identity badge and key with the resignation. He then left the hospital early, without completing his shift. He failed to report to work on the next two working days - Friday and the following Monday - and he made no attempt to revoke the resignation until the following Tuesday, five days later. These circumstances, together with his pre-resignation inquiries about his pension entitlement, all provide objective confirmation of an intent to resign, unless I am to conclude that he resigned under duress or was mentally incapable of forming the intent to resign at that time.

The grievor’s resignation was not something the employer had demanded of him on pain of discipline or discharge. Mr. Malak may have told him that the only choices he had were to accept the situation or resign, but Ms. Gowans, Mr. Kolosar and Ms. Peacock had told him that he had other options, particularly if he was being harassed. Cumulatively, the conduct of persons representing the employer did not amount to duress. 

The doctor who wrote the medical report quoted earlier is the doctor who saw the grievor two days after he purported to resign. Although his report offers an opinion about the grievor’s ability to perform his work in that time frame, it does not say that the grievor was then incapable of forming the intent to resign . . . .

In any event, the grievor bore the burden of proving that he was incapable of forming the intent to resign at the time he appeared to do so. While I accept that he was upset at that time, I am not persuaded that he was mentally incapable of forming the intent to resign on February 22, 1996.”
30.

In the present case, the Grievor did submit a written resignation. He did not write out the resignation himself, however, but asked the Shop Steward to write it out for him a few minutes prior to attending the meeting with the Employer at which the resignation was submitted. The evidence of both the Grievor and the Shop Steward is that the Grievor was very upset and nervous at the time the resignation was written out. This nervousness and concern was not as apparent to the Employer’s representatives attending the meeting when the resignation was submitted. I accept, however, that the Grievor was under stress at the time of the meeting.

31.

Other facts surrounding the Grievor’s resignation which need to be considered are the time within which the Grievor had to make his decision to resign, the fact that the Employer, through the Union representative, had suggested three alternatives for the Grievor to consider - (1) to explain how the damage occurred with subsequent disciplinary action to be determined, (2) to resign, (3) to be terminated with the consequences of a criminal investigation and possible loss of his professional license. Another fact unique to this case is the very serious illness at the time of the Grievor’s wife. She passed away some six or seven months later. Finally, one has to consider the fact that the Grievor did have the benefit of the Shop Steward’s advice and support during this process.

32.

First, with respect to the timing of the resignation, there were several days between the Employer’s first indicating on October 1 to the Grievor that it had serious concerns about his possible involvement in damage to company property and the submission of the written resignation on October 9, 2001. There was a second meeting with the Employer on October 4 when it became apparent that serious implications would flow from the alleged misconduct by the Grievor. It was at this time that there was some very preliminary reference to the Grievor’s option of resigning. It was subsequent to the second meeting, however, that the Employer communicated its intention to the Shop Steward that it would terminate the Grievor if he did not resign. The Union Steward, because of difficulties in contacting the Grievor, did not communicate this information to him until what appears to be the day prior to the resignation. The Employer’s intent, however, appeared to be fairly clear in its earlier meeting of October 5 with the Grievor and it should not have come as any great surprise to the Grievor on October 8 that the Employer intended to dismiss the Grievor if he did not resign. There was at this time, however, added reference to the option of resigning which will be addressed later in this Award.

33.

Subsequent to the resignation there is evidence that the Grievor did inquire about the possibility of employment insurance but whether this was before he filed his grievance is unclear. He did not seek medical attention at the time although the evidence certainly suggests that he was despondent and withdrawn following his resignation. It was only after speaking with his brother and subsequently his lawyer that he determined to file a grievance claiming that his resignation had not been voluntary. Notice of intent to grieve [Exhibit 2(2)] was submitted on October 25, 2001 some sixteen days following the resignation.

34.

The timing, in terms of the opportunity the Grievor had to fully consider the issues he faced, would support a conclusion that there was sufficient time for him to have made a reasoned judgment even though that may have resulted in poor judgment on his part. The fact that there was a Shop Steward available to assist the  Grievor must also be seen as a factor which would reduce the stress on him and ensure that he had an understanding of his rights under the Collective Agreement. The presence of the Shop Steward, however, cannot be seen as totally negating any undue pressure placed on the Grievor by the options offered by the Employer. The effect of this pressure is obviously something that is very unique to the Grievor’s circumstances. The Shop Steward cannot be seen as being in a position to totally negate this pressure.

35.

There are specific factors in the present case which support the Grievor’s position that he was under severe duress and stress at the time his resignation was submitted. The fact that the Shop Steward had to write out the letter of resignation provides some support for this. It also must be appreciated that the damage to property that was at the center of the Employer’s concerns occurred approximately two months prior to the investigation of the incident. It is reasonable to anticipate that the Grievor may have had difficulty in responding as clearly to the allegations as would be the case if it had been a more recent incident. As well, the evidence clearly establishes that the Grievor’s wife was seriously ill at the time and this no doubt was exerting extreme stress on him both from the perspective of his ongoing concerns for her health as well as financial obligations. The fact that he did have an opportunity to speak to her prior to resigning does not as clearly support a conclusion that he had formed a subjective intention to resign given the circumstances.

36.

Finally, and most important is the fact of the alternatives offered to the Grievor by the Employer. One alternative was to acknowledge his role in the damage to the company property and the Employer, depending on the circumstances, would address whether some form of disciplinary action was warranted. The Grievor had earlier in meetings explained  to the Employer his knowledge of what had happened that evening and the Employer was obviously not prepared to accept his explanation. Given that the merits of the case have not yet been addressed in this case, one must accept that the Grievor did not see this as a viable option. The two remaining options were either to resign or be fired. If he opted to be fired the Employer indicated that this would necessarily involve a police investigation and a possible revocation of his Power Engineer license as a result of reporting the termination to the Labour Board. These options were not put in writing by the Employer but were passed on to the Grievor through the Shop Steward. It is obvious in these circumstances that the emphasis on any particular aspect of the options might be misinterpreted. The Shop Steward testified that he had suggested to the Grievor that criminal charges were unlikely given the difficulty in determining what occurred the evening in question. The Shop Steward, however, expressed more serious concerns about the possibility of the Grievor losing his license and did suggest the name of another member of the Union to whom the Grievor may want to talk. The Grievor did not contact this individual although there obviously was very little time for him to have done so given the scheduled meeting on October 9. At the same time it is appreciated that the Grievor may very well have been able to delay the next meeting had he requested it.

37.

One of the most important cases in addressing the issue of the effect of an employer’s threat to invoke criminal proceedings or initiate proceedings to revoke the employee’s professional license on the ability of an employee to form a subjective intention to resign is the arbitration decision Save-On Foods and C.L.A.C. (Walker) (1999), 82 L.A.C. (4th) 169 (Sims). In that case the employer threatened to dismiss the grievor and initiate criminal proceedings unless he resigned immediately. The grievor asked for another day to consider his options but this was denied. In that case the grievor was accompanied by a union steward. The employee tendered his resignation and accepted a reference letter from the employer. The arbitrator determined that there was undue pressure exerted against the employee such that he was forced to resign. Arbitrator Sims reviewed the case law on resignations surrounded by circumstances where the employer has threatened criminal proceedings.

38.

This case law referred to in the Save-On Foods case suggests that the individual circumstances of each case must be considered and that there is not an automatic presumption that threats of termination absence any further references will automatically result in a finding of duress that prevent the employee from freely and voluntarily reaching a decision to resign particularly where the employee has had the opportunity to have a union representative present during the discussions with the employer. The Save‑On Foods case, however, did note that arbitrators have sometimes made an exception to the general proposition that offering the choice of resignation in the face of a threat of discharge cannot, by itself, result in a conclusion that the resignation was invalid or involuntary. At paragraphs 38 and 39 Arbitrator Sims stated as follows:

“38. . . . The second exception involved the threat of police intervention. In the decision of Les Supermarches G.P. Inc. et Travailleurs et Travailleuses Unis de l’Alimentation et du Commerce, Local 503, grievance of Celine Gagnon, decision of September 13, 1990, Me Marcel Morin, arbitrator, the employee concerned was accused of theft. She had no intention of resigning and only did so following intimidation in the form of the threat of police intervention and possibility of criminal charges.

39.
The arbitrator in that case held that the resignation was given in circumstances that were sufficiently ambiguous as to intent that it could not be seen as a free and voluntary choice.”
Arbitrator Sims then proceeded to review several other arbitration decisions which explored in detail various situations in which employees were given the option of resigning or facing the laying of criminal charges. One of the cases reviewed, Miracle Food Mart Steinberg Inc. (Ontario) and U.F.C.W., Local 175 (1985), 19 L.A.C. (3d) 65 (Brunner) was referred to by Employer counsel in the present case. It provides a very detailed review of several relevant arbitration decisions including that of Head v. Commissioner of Ontario Provincial Police (1981), 40 O.R. (2d) 84 (affirmed by the Supreme Court of Canada). The arbitrator in the Miracle Food Mart case reached the following conclusions with respect to cases in which a threat of criminal investigation has been made (at page 76):

“As I understand the authorities, the mere fact that an employee is told that if she does not resign she will be dismissed and criminal charges laid, does not by itself vitiate a resignation, if there is evidence, as there is in this case, that there are reasonable grounds for the dismissal and a substantial basis for the institution of criminal proceedings. In my view, having regard to the evidence in its entirety there was nothing wrong or improper in the conduct of the investigators or the store manager. There is no doubt that they were anxious to secure her resignation. She was told in clear terms what the consequences would be if she did not. Nothing was said to her which was not true, nor was she misled in any way. There was neither an unlawful threat, nor any coercive or oppressive behaviour or conduct on the part of the employer. Although I recognize at once the distinction between a mature and experienced police officer as in the Head case, and person such as McPhail on the other, the principles laid down by the Court of Appeal apply equally to the instant case. Having regard to the evidence as a whole, I have reached the conclusion that she had the intent to resign and that she did so voluntarily of her own free will, or to use the words of the Supreme Court of Canada, she had a true and continuing intent to resign.” (Emphasis added.)
The arbitrator in the Miracle Food Mart case went on to comment that the grievor had admitted being involved in a transaction which could well constitute fraud or a conspiracy to commit fraud. Arbitrators in addressing cases involving threats of criminal investigation appear to have determined that where there has been an admission of some guilty conduct by the employee the suggestion that there will be a criminal investigation does not carry the same level of duress as it would in the situation where there has not been an admission of guilt nor the likelihood of criminal charges being warranted.

39.

Arbitrator Sims in the Save-On Foods case (supra) made the following comments at pages 192-193 (paragraphs 73-77) about threats of criminal investigation that differentiate between cases where there has been some acknowledgment of criminal activity and those where there has not been:

“This was not a case where Mr. Walker was admitting to criminal conduct. What Mr. Walker said to Save-On’s management throughout this transaction, was in essence, that he picked up some insoles he needed, intending to pay for them, got distracted by work, then took them home having forgotten to pay for them.

If the Employer had evidence to counter this explanation (which it may have, since the agreement between the parties about the appropriate scope of the hearing restricted such evidence coming in), it did not confront Mr. Walker with that evidence. Mr. Walker’s admission to management was that he had breached the Employer’s policy. That, however, is not an admission of theft. Theft in any criminal sense requires an intentional taking. Mr. Strang could not point to anything Mr. Walker had written or said that implied that he had deliberately acted to deprive Save-On of the insoles.

There is a substantial difference between telling somebody they will be charged with theft when it is clear from their own admission, or from the circumstances obvious to everybody, that theft has occurred. In that situation, a charge is appropriate and any decision not to charge is a merciful concession. However, where someone maintains their innocence of theft, admitting only an unintentional mistake, and nothing is put to them to suggest theft indeed occurred in a criminal sense, the threat of prosecution takes on a totally different flavour. It is the threat of a process which, for the normal citizen, is deeply troubling. It is little consolation to say ‘let the Courts decide’. The injury to reputation from a theft charge is immediate, and few trouble to check the results months later. Most ordinary citizens would be mortified at the prospect of arrest, fingerprinting and a criminal trial. Most ordinary citizens would go to great lengths to avoid such a process, no matter how convinced they were of eventually being acquitted. It is a costly and emotionally draining process. Many reasonable people in Mr. Walker’s employment and social circumstances would agree to resign their job to avoid such a process even if they felt themselves totally innocent. This is particularly so when, under either option given to Mr. Walker, he was to end up suddenly out of work at least until after a grievance. There are differences between Constable Head, an experienced police officer and Mr. Scott Walker, a grocery store employee. Mr. Walker had no analogous knowledge of the law, or of his options, and Ms. Young, no doubt a conscientious shop steward, had little more to offer in the circumstances. More importantly, Constable Head had already been arrested and was apparently not disputing the Toronto Police Force’s assertion that they had reasonable and probable grounds for serious charges against him. Indeed, he later pleaded guilty. Mr. Walker’s explanation was a clear denial of theft. That made the threat to charge him criminally with theft coercive, in the circumstances, at least in the absence of any explanation to him of why the employer thought theft in the criminal sense had occurred.

I agree with what Arbitrator Picher said in [Motorways Direct and Teamsters, Local 880 (1988), 35 L.A.C. (3d) 11], at p. 21:

‘In cases of this kind it is critical to recall the distinction between the stress that any individual faces when he or she is called upon to make a difficult choice in trying circumstances, and the pressure or duress which impacts on an employee as a result of threats or inducements, either expressed or implied, by his or her employer. In the first instance the employee may be under pressure, but it is the pressure of external circumstance, usually not of the employer’s making. Life often involves making hard choices.’

However, in this case Mr. Walker was faced with pressures that went beyond those that were the consequences of his own conduct, which he admitted from the outset violated the Employer’s policy. He was faced with the threat of a prosecution without either an admission by him or any disclosure by the employer of (in the words used in Head) ‘a substantial basis for the institution of criminal charges’.”
40.

It is appreciated that the facts of the present case are not entirely similar to those in the Save‑On Foods case. In particular, in the present case there was more time for the Grievor to make a decision although the threat of a criminal investigation and possible loss of license came into play at the last moment due to communication difficulties between the Grievor and the Shop Steward. The Grievor in discussions with the Employer had not acknowledged any wrongdoing apart from wondering whether his foot may have accidentally touched the instrumentation panel. The time at which this would have happened, however, in the Employer’s mind was not when the damage occurred. The Grievor, as noted, had a very ill spouse and the prospect of facing a criminal investigation during her illness would have been particularly difficult for him. Of even further concern to the Grievor was the suggestion by the Employer that this matter would be reported to the Labour Board with a possible revocation of his Power Engineer license which would affect not only his current employment but future employment prospects. The Shop Steward had expressed to the Grievor that he had no knowledge of the process followed by the Labour Board nor the situations in which licenses might be revoked. He did suggest an individual to whom the Grievor could have spoken but the Grievor in the circumstances did not follow up on this suggestion.

41.

The Employer obviously felt on the basis of its investigation that the Grievor was the likely person who damaged the instrumentation panel. From the evidence presented to date, however, it had no evidence that it had made known to the Grievor which would directly connect the Grievor to the damage. The threat of the criminal investigation and report to the Labour Board can be seen as threats to the Grievor that in his particular circumstances would be coercive as opposed to simply providing him with a viable choice of options. To suggest that a criminal investigation would take place would not be untoward in the sense that the Employer had completed its own investigation and may have wanted obtain additional information. This becomes particularly personal to the Grievor, however, given the Employer’s statements that it thought the Grievor was the guilty party and also given that the referral to the Labour Board would be a very specific action directed against the Grievor. Again, it is important to remember that the Grievor at all times had denied having vandalized the instrumentation panel.

42.

As noted earlier, it is acknowledged that the Grievor did have the advantage of a Shop Steward and this in many cases will go some way to overcome any actions by an employer that may have elements of duress to them. All things being considered, however, it is determined that the Grievor was unable to make a freely developed decision to resign. The preliminary objection that the Grievor had resigned therefore is denied.

43.

The basis on which the preliminary objection was referred to adjudication was that a hearing on the merits, of whether there was just cause for termination, would follow should the preliminary objection be denied. I will await notification from the parties as to when and if they wish to schedule the hearing on the merits. I would find in the interim, however, that should the parties opt not to proceed with the hearing on the merits that the Grievor is not entitled, on the basis of the forced resignation to be reimbursed from the date of his alleged resignation, October 9, 2001. There were many extenuating circumstances that must be considered such as the presence of the Shop Steward and failure of the Grievor to make his personal situation clear to the Employer. The Anchor Cap and Closure Corp. case (supra) in determining the appropriate remedy as the result of a forced resignation situation also considered extenuating circumstances in deciding the appropriate remedy. On balance, it is ordered that the Grievor should only be reimbursed for lost salary (based on a .5 position) effective November 1, 2002 even though his employee status will show no break in service.

44.

Should the parties decide to proceed with the adjudication of the issue of just cause, any finding with respect to that issue might obviously impact on this earlier order with respect to reimbursement of lost wages. I will leave that impact to be addressed by the parties should that become necessary before making any ruling. I reserve jurisdiction to address any difficulties that may arise in respect to the implementation of this Award.

DATED this 24th day of January 2003.



Brian D. Bruce, Q.C.


Adjudicator

APPENDIX “A”
List of Exhibits Submitted at Adjudication Hearing

on October 31 and November 1, 2002
  1
Copy of Collective Agreement between the Canadian Union of Public Employees and Board of Management (Expiry Date: June 30, 2003)

  2(1)
Grievance of Glenn Charlong dated November 21, 2001

  2(2)
Notice of Intent to Grieve

  2(3)
Employer’s Reply to Grievance dated December 14, 2001

  2(4)
Referral of Letter of January 3, 2002 referring grievance to adjudication

  2(5)
Letter dated January 11, 2002 from Sharon Hamilton acknowledging request to refer matter to adjudication

  3
Letter dated September 28, 2001 to Glenn Charlong from Fernand Robichaud requesting meeting

  4
Letter dated October 1, 2001 to Glenn Charlong from Fernand Robichaud - notice of suspension

  5
Notes of Fernand Robichaud of meeting of October 1, 2001

  6
Notes of Fernand Robichaud of meeting of October 3, 2001

  7
Letter dated October 3, 2001 to Glenn Charlong from Fernand Robichaud - extension of suspension from work

  8
Letter dated October 5, 2001 to Glenn Charlong from Fernand Robichaud - further extension of suspension from work

  9
Letter of October 9, 2001 from Glenn Charlong - resignation

10
Notes of Fernand Robichaud of meeting of October 9, 2001

11
Letter dated October 12, 2001 to Glenn Charlong from Fernand Robichaud - acceptance of resignation 

12
Letter dated October 26, 2001 to Fernand Robichaud from Glenn Charlong - revocation of resignation

13
Job Description for Power Engineer 1 and 2

14
Job Description for Trades Person 2

15
Performance Appraisal for Glenn Charlong for period September 1/98 to September 1/99

16
Performance Appraisal for Glenn Charlong for period September 1/99 to September 1, 2000

17
Time Cards for Glenn Charlong

18
Letter dated July 23, 1995 regarding temporary employment

19
Letter dated July 7, 2000 to Glenn Charlong from Deborah Anglehart - acknowledging application for Stationary Engineer position

20
Excerpts from Log Book for Boiler Room

21
Receipt for purchase of 97 GMC

