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ARBITRAL  AWARD

1.  The  Canadian Union of Public Employees 1252, Local 833 and the Restigouche Health Services Corp. (Regional Health Authority 5) have agreed to my appointment to deal with matters in dispute between them and have notified me of the appointment on April 15th 2004.

2.  The matters in dispute are contained in the policy grievance (Exhibit U – 2) presented by the Union to the Employer on the 13th of February 2002.

The Union claimed the following :

That in the Pharmacy department there is an extremely high number of casual hours. These hours constitute more FTE positions. As we are being told there are no positions we hold this to be a violation of the Collective Agreement

The Union requests that : 

The hours that are there be turned into FT positions.

3.  The Articles of the Collective Agreement ( Exhibit U – 1) between the parties dealing with this matter are the following :

Article 2 -  
Definitions

2.02 Employees shall be subdivided into the following categories :

a) “Full-time employee” – A person who normally works the number of hours provided for in the present agreement and who is hired for an indeterminate period

b) “Part-time employee” –A person who normally works on a regular basis a lesser number of hours than provided for in the present agreement, but more than fifty hours within two consecutive pay periods and is hired for an indeterminate period.  

c) “Temporary employee” – A person hired for a fixed period and may be required to work on a full-time or part-time basis. After a continuous period of employment of six months, they are to be assigned or appointed to the bargaining units.

Article 8 – 
Discrimination, Restriction or Coercion

8.01 The Parties agree that there shall be no discrimination, restriction or coercion exercised or practiced with respect to the Union, the Local, the employees, the Employer and its agents for any reason. 

Article 9 -
Management Rights

9.01
All the functions, rights, powers and authority which are not specifically abridged, delegated or modified by this Agreement are recognized by the Union as being retained by the Employer.

Article 31 -
Vacant Positions

31.01 When any vacancy occurs or a new position is created within the bargaining unit, the Employer shall post notice of the vacancy for a minimum of seven calendar days. Such notice may be forwarded by the hospital to the Local. 

THE  FACTS

4.  The facts in this case are not at issue. The Pharmacy department of the Restigouche  Health Services employs one clerk, seven pharmacists and seven and a half technicians or assistant pharmacists, six full-time and three part-time at 0.5. At the time of the grievance, the Pharmacy department was having difficulties to fill the positions of pharmacists. At one point, the Pharmacy department had only three pharmacists.  In order to maintain an acceptable level of services in the department, the Employer increased the work load of the three part-time assistant pharmacists.  Their duties were changed to include some of the tasks ordinarily done by the pharmacists such as recording the prescriptions on the computer.

5.  Beginning in July 2002 until September  2004, the Employer has assigned part-time assistant pharmacist, Darlene Maltais, to full-time work. The successive assignments were all for a period of six months (Exhibit E – 2). The work sheets show that this employee has worked full-time during that period (Exhibit U – 4). This Exhibit also shows that, except for a sick leave in February 2002, this employee has in fact worked nearly full-time since March 2001. At the time of the hearing, this employee is still working full-time.

6.  Beginning in July 2002 until September 4th  2004, the Employer has assigned part-time assistant pharmacist, Pierrette Allain, to full-time work. The successive assignments during that period were all for a period of six months ( Exhibit E – 3 ). The work sheets show that this employee has worked full-time during that period (Exhibit U – 4 ). This Exhibit also shows that this employee has in fact worked nearly full-time since May 2001.

7.  Beginning in March 2000 until September 2000, Gaetane Soucy was hired as a temporary half-time assistant pharmacist by the Restigouche Health Services, her contract was renewed until March 30th 2001, then until September 1st 2001, then until January 31st 2002, then until April 5th 2002, then until July 5th 2002, then until January 3rd 2003 and again until July 4th 2003; on February 25th 2003, she was hired as a part-time ( 0.5) assistant pharmacist; from June 2004 until September 4th 2004 she was assigned to work full-time as assistant pharmacist (Exhibit E – 4).  The work sheets show that this employee has worked full-time nearly all the time from February 2001 until September 2004 (Exhibit U – 4 ).

8.  The Union discussed the matter of full-time work being scheduled for part-time employees with the Employer and requested that full-time positions be created in the Pharmacy department to reflect the employment needs and to better respect the rights of the employees involved. The Employer responded that an effort was made to fill the vacant positions of pharmacists and that in the meantime, the part-time assistant pharmacists would be scheduled to work full-time in order to maintain an adequate level of services.  

9.  The Union then filed a policy grievance on the 13th of February 2002.  The Employer denied the grievance and stated in the April 11th 2002 written response to the third level grievance :

A complete review of the department has shown that the main reason for the relatively high amount of casual hours is directly related to the high number of vacant pharmacist positions we have in that department. While it is not the intention of the Restigouche Health Services Corp. to convert any of these positions into Pharmacy Assistant positions, this very same review has prompted us to convert some of those hours into temporary assignments.  As a result, three part-time (0.5) assistant pharmacists will be offered temporary full-time assignments, […] The length of these temporary assignments will be for six months with possible extensions, the number of which depending on our success in attracting new pharmacists to our region. […]

The Union then referred the grievance to arbitration in accordance with Article 17 of the Collective Agreement.

THE  ISSUE

10.  Temporary full-time assignments have been offered by the Employer to three     part-time assistant pharmacists for a period of six months with possible extensions (Exhibit  E – 1).  Should the Employer have posted those positions in accordance with Article 31 of the Collective Agreement ?

WHETHER THE ISSUE IS MOOT

11.  The Employer claims that the issue is moot because at the time of the hearing, the Restigouche Health Services Corporation had hired a sufficient number of pharmacists to maintain an adequate level of services in the Pharmacy. The temporary full-time assignments offered to the part-time assistant pharmacists have not been renewed after September 4th 2004. The need is not there any more.

12.  The Employer therefore claims that the issue has been settled, that there is no dispute to arbitrate, that the matter has become moot and that the grievance should be dismissed. In the case of  Borowski  v. Attorney-General of Canada, 57 D.L.R. (4th) 112, the Supreme Court of Canada states :

The doctrine of mootness is an aspect of a general policy or practice that a court may decline to decide a case which raises merely a hypothetical or abstract question. The general principle applies when the decision of the court will not have the effect of resolving some controversy which affects or may affect the rights of the parties. […] This essential ingredient must be present not only when the action or proceeding is commenced but at the time when the court is called upon to reach a decision. Accordingly if, subsequent to the initiation of the action or proceeding, events occur which affect the relationship of the parties so that no present live controversy exists which affects the rights of the parties, the case is said to be moot. The general policy or practice is enforced in moot cases unless the court exercises its discretion to depart from its policy or practice. […]  The approach in recent cases involves a two-step analysis. First it is necessary to determine whether the required tangible and concrete dispute has disappeared and the issues have become academic. Secondly, if the response to the first question is affirmative, it is necessary to decide if the court should exercise its discretion to hear the case. […] I consider that a case is moot if it fails to meet the “live controversy” test.

13.  The Union claims that the matter is not moot. It is a dispute which has existed for many years. The grievance was presented in February of 2002 but the dispute existed before that time and it will continue to exist for as long as there is a shortage of pharmacists at the Restigouche Health Services Corporation. Not all the positions of pharmacists are presently filled. Furthermore, there is still one part-time assistant pharmacist assigned to full-time work in the Pharmacy at the time of the hearing.  The grievance affected the rights of the employees at the time when it was presented and still affects their rights. They have been assigned for years by the Employer to do full-time work but do not reap the benefits enjoyed by the full-time employees in accordance with the Collective Agreement such as pension benefits, seniority benefits and the entitlement to claim the job of another employee at the time of a layoff because of work shortage.

14.  The Union claims that the part-time assistant pharmacists were denied their rights under the Collective Agreement when they were assigned to work full-time before and after the filing of the grievance and that the denial of those rights still affect their employment. There is a live controversy which meets the test introduced by the Supreme Court of Canada in the above mentioned Borowski case.

15.  Since there is still one part-time assistant pharmacist assigned to full-time work at the time of the Hearing;  since the rights of the part-time assistant pharmacists under the Collective Agreement were affected by the Employer’s decision to offer them full-time assignments (Exhibit E – 1 ); since the matter of how those full-time assignments affected the rights under the Collective Agreement of the three assigned part-time assistant pharmacists before and after the presentation of the Union grievance needs to be resolved, it cannot be said that the controversy between the parties has died rendering the instant dispute moot.

THE  UNION’S  ARGUMENT

16.  The Union claims that the Employer is in violation of Article 31 of the Collective Agreement dealing with vacant positions.  That Article deals with vacant as well as with newly created positions  in the bargaining unit and imposes an obligation upon the Employer to post those positions.  According to the authors Brown and Beatty in their Canadian Labour Arbitration book (3rd Edition) at 5:2510,  a vacant position exists when “ there is adequate work in the opinion of the company to justify the filling of that position”.  The authors further state : “ […] management’s ability to determine whether work will be reassigned or additional personnel utilized is not completely unfettered. […] if management hires new employees or assigns other employees to do the work or increases overtime hours, it cannot avoid the provisions of the agreement by claiming it did not declare that a vacancy existed”.  In their book Collective Agreement Arbitration, (3rd Ed. on page 534), the authors Palmer and Palmer state the following :   

Where a Collective Agreement provides for the posting of jobs,  all vacancies must be posted regardless of how they are created or how the Employer intends to fill them.

The requirement to post a  job under the subject Collective Agreement is triggered by a vacancy in a bargaining unit job.  This is true whether the vacancy occurs as a result of the creation of a job that did not previously exist or by filling an  existing job.

17.  In the instant case, the Employer has recognized that there was adequate work in the Pharmacy department to justify the creation of temporary full-time positions in the bargaining unit when He offered full-time assignments to the part-time assistant pharmacists (Exhibit E - 1 ).  The Employer assessed the need for the assignment of full-time work to the part-time assistant pharmacists and repeatedly offered them assignments for a period of six months from July 2002 until September 2004 (Exhibits E- 2,  E - 3,  E – 4 ). Having recognized that there was adequate work in the Pharmacy department to offer full-time assignments to the part-time assistant pharmacists, He recognized that there were vacancies in the department and that those vacancies should have been filled in accordance with the provisions of   Article 31 of the Collective Agreement.  The Employer  should have posted the vacancies. Instead He assigned full-time work to part-time employees without posting the vacancies.  The Employer defeated the rights of those employees to become full-time employees enjoying the full benefits of the Collective Agreement. These benefits, such as pension rights and the rights of full-time employees at the time of a layoff are cherished by the full-time employees. He should have posted the vacancies and filled them with full-time employees for all those years when He assigned part-time employees to do full-time work and He could have resorted to the layoff provision of the Collective Agreement whenever the need for the full-time positions ended.  This constitutes a breach of Article 31 of the Collective Agreement. 

THE  EMPLOYER’S  ARGUMENT

18.  The Employer claims that there were no full-time assistant pharmacists position vacant neither at the time of the grievance nor at the time of the hearing nor at the time of the full-time assignments to the part-time assistant pharmacists. He concedes that there were vacancies  in the Pharmacy department due to a shortage of pharmacists. The pharmacists and the assistant pharmacists belong to different Unions. There were no vacancies in the bargaining unit of the assistant pharmacists that needed to be filled.  The Employer posted the positions of pharmacists but failed to recruit them.  No pharmacists were available. 

19.  The full-time assignments offered to the part-time pharmacists were for a period of six months with possible extensions (Exhibit E –1).  The management rights of the Employer featured at Article 9 of the   Collective Agreement do not impose any obligation upon the Employer to create new full-time positions whenever a need arises to offer temporary full-time assignments to part-time employees.  The Employer can manage his staff and offer temporary full-time assignments to part-time employees when He feels it is necessary to maintain an adequate level of services in a department.  

20.  The Employer maintains that the needs of the Pharmacy department were assessed at the end of the temporary full-time assignments to the part-time assistant pharmacists before offering them a new assignment.  He was actively recruiting new pharmacists during the period of the full-time assignments offered to the assistant pharmacists.  As of September 4th 2004,  two new pharmacists have been hired and  there was no need to extend the full-time assignments to the assistant pharmacists. The Union does not have, at the time of the hearing, any rights under Article 31 of the Collective Agreement. There are no full-time assistant pharmacist positions vacant in the department. There is no adequate work in the department that would justify the filling of a new position. There is no longer a need to extend the temporary full-time assignments to the part-time assistant pharmacists.

21.  The Employer maintains that He has acted reasonably and in good faith in offering the full-time assignments to the part-time assistant pharmacists. There was a shortage of pharmacists in the department, He was actively recruiting new pharmacists, there were no vacant full-time permanent assistant pharmacist positions and there was a need to assign temporary full-time work to the assistant pharmacists in order to maintain an adequate level of services in the department.  

The Collective Agreement did not impose upon him any obligation to create new full-time permanent positions in the department. He was justified to offer temporary full-time assignments to the part-time assistant pharmacists. He claims that He is not in violation of Article 31 of the Collective Agreement.

DECISION

22.  Is the Employer in breach of Article 31?   Three questions have to be studied : what constitutes a vacancy under Article 31,  does Article 31 apply to temporary positions and what are the relative rights of the Employer under  Articles 9 and  31. 

23.  The Employer claims that there is no violation because no vacant part-time or full-time assistant pharmacist positions existed at the time of the grievance or of the hearing. The arbitral jurisprudence holds that a vacancy occurs when the Employer determines that “there is sufficient work to be done to justify the regular attendance of an employee in the job”  The Employer decides whether there is sufficient work to be done to justify the regular attendance of an employee on the job. If He assigns an employee to do that work on a temporary or a permanent full-time basis, He has in fact determined that there was a vacancy that needed to be filled.

24.  In the present case, the Employer has in fact recognized that there was sufficient work to be done to justify the regular attendance of an employee on the job. The records show that He has offered the three assistant pharmacists temporary full-time assignments for a period of six months with possible extension and that he has in fact extended the assignments for a total period which lasted more than two years (Exhibits E –1, E – 2, E –3 ).  The work sheets show that these same employees have worked full-time hours for a period of at least four years (Exhibit U – 4). It is clear that He has recognized that there was sufficient work to be done to justify those full-time assignments and if so, that He recognized that vacancies existed. He was bound by Article 31 of the Collective Agreement.

25.  The Employer has offered temporary full-time assignments to the assistant pharmacists. Article 31 does not make a distinction between temporary and permanent employees. It therefore applies to temporary assignments. He may have a discretion to post temporary positions that have become vacant for a short period of time, such as a sick leave for a few days or weeks, but, when a vacancy is for a long period of time, He has an obligation to post the vacancies in the department.

In the McKenzie Seeds Co.  and U.F.C.W., Local 832  case (L.A.C.  4th, 99) the grievors, who were temporary employees, had worked full-time hours continuously for two and one-half years. Arbitrator J. Atwell found that available work justified the posting for two permanent positions. In the present case the part-time employees were assigned full-time work by the Employer for more than two years 

(Exhibits E – 1, E - 2,  E –3 ) and have worked full time hours for about four years (Exhibit U –4 ).   The Employer is in violation of Article 31 by failing to post the vacant positions and by filling them with temporary full-time assignments.  The three part-time assistant pharmacists offered full-time assignments (Exhibits  E –1,  E –2,  E –3 ) were in fact, during those assignments, full-time employees and should have enjoyed the rights and benefits of full-time employees under Article 2.02 a).  Article 31 of the Collective Agreement does not make a distinction between a full-time temporary position and a full-time permanent position. Furthermore, the layoff provisions of the Collective Agreement (Article 20 ) can be used by the Employer whenever a shortage of work justifies a layoff.

26.  The Employer maintains that He has acted reasonably and in good faith when He offered temporary full-time assignments to the three part-time assistant pharmacists. While it is true that He had good management reasons to do so under Article 9,  such as the shortage of pharmacists in the department, He in fact created full-time positions in the department when He offered temporary full-time assignments to the part-time assistant pharmacists.  The creation of such temporary full-time positions would not trigger the application of Article 31 if those positions were created for a reasonably short period of time. It would not seem reasonable however to continue this practice over a long period of time, such as temporary full-time assignments for a period of six months with possible extensions. In the present case, the temporary full-time assignments were for a period of six months with possible extensions and they, in fact, lasted for more than two years. Such a practice would be a violation of the provisions of Article 31. 

27.  For those reasons, the Union policy grievance is granted.  The Employer was in breach of Article 31 of the Collective Agreement when He offered temporary full-time assignments to the part-time assistant pharmacists for a period of six months with possible extensions (Exhibit  E – 1) and extended those assignments for more than two years without posting the vacancies. 

 28.  Since the Employer has provided evidence at the Hearing that there is no longer a need to extend the temporary full-time assignments to the three assistant pharmacists beyond September 4th 2004, I will not order that the positions of temporary full-time assistant pharmacists which existed at the time of the presentation of the grievance  be posted.  

29.  Since the Employer has provided evidence at the Hearing that one of the part-time assistant pharmacist ( Darlene Maltais ) is still assigned to temporary full-time work, that position should be posted if it lasts for more than a reasonably short period of time (three months).   

30.  I will retain jurisdiction in the event the parties are not able to resolve any issue that may arise from the implementation of the decision.

Given on September 28th 2004 in Moncton, New Brunswick.

Pierre Arsenault, Adjudicator 

Appendix

List of exhibits 

For the Employer 

E –1 
The April 11th 2002 letter of Fernand Robichaud to CUPE

E –2
The employment notices sent by the Employer to Darlene Maltais

E –3
The employment notices sent by the Employer to Pierrette Allain

E –4
The employment notices sent by the Employer to Gaetane Soucy

For the Union

U –1
The Collective Agreement

U –2
The policy grievance

U –3
The January 14th 2002 letter to Michele Laplante from Patrick Roy of CUPE

U –4
The list of casual hours – Pharmacy department  (2001-2004)

U –5
The timesheets – Pharmacy department (2001-2004)
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