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A W A R D

1.

The Union, in the grievance giving rise to this adjudication, claims that the Employer has breached Article 31 and other related articles of the Collective Agreement by failing to post two full-time positions that had become vacant in the Corporation stores. As a remedy the Union requests that the two vacancies be posted immediately and that the successful applicants be appointed with retroactive pay and benefits to the date of the grievance. The grievance is dated September 13, 2001.

2.

The relevant paragraphs of Article 31 are the following:

“31.01
When any vacancy occurs or a new position is created within the bargaining unit, the Employer shall post notice of the vacancy for a minimum of seven calendar days. Such notice may be forwarded by the hospital to the Local.

31.02
Such notices shall contain the following information:

(a)
duties of the position;

(b)
essential qualifications as per the class specifications;

(c)
other job requirements;

(d)
hours of work;

(e)
salary; and

(f)
date of posting.

The job requirements must be relevant to the position.

31.03
Appointment to the position shall be made of the applicant with the greatest seniority from among those who meet the necessary job requirements as posted.

31.04
The successful candidate, if already an employee as defined in this Agreement, shall be placed on a trial basis in the new classification or position for a period of two calendar months. Subject to the mutual agreement of the Employer and the Local, such trial period may be extended for a reasonable period. If the employee proves unsatisfactory during the aforementioned trial period or if the employee satisfies the hospital he is unable to perform the duties of the new position, he shall be returned to his former position without loss of seniority or former salary, and any other employee promoted or transferred because of the rearrangement of positions shall be returned to his former position without loss of seniority or former salary. Conditional on satisfactory service, appointment to the position shall become permanent after the trial period.”
3.

There were three witnesses called to give evidence at the adjudication hearing. The only witness called by counsel for the Union was William Smith, the Chief Shop Steward of Local 833 who had signed the grievance. The two witnesses called by counsel for the Employer were Jean-Luc Landry, the Director of Material Management, the department where the alleged vacancies occurred, and Richard Leger, a Human Resource Officer with the Employer who is responsible for benefits paid to C.U.P.E. employees. There were fifteen exhibits submitted in evidence at the adjudication hearing and these exhibits are listed in Appendix “A” of this Award.

4.

The Employer in response to the grievance replied as follows by letter (Exhibit 3) dated September 24, 2001:

“This letter is in response to your grievance dated September 13, 2001, in which you allege that the employer violated Article 31 and any other related articles of your collective agreement.

As previously discussed, Central Stores is under review, as a result of our decision to take part in a Central Warehousing Study which has a potential of affecting the two full-time now vacant positions in that unit. Management has therefore decided to fill these positions on a temporary basis until the results of this study are known. The terms of these temporary positions is six months.

Your grievance is therefore denied.”
5.

The two positions in question, a Store Clerk and a Store Keeper, had been previously filled by two full-time employees both of whom left their positions during the summer (July-August) of 2001. Odile Methot left her position as of July 30, 2001 to assume another position. The other position was held by Jean-Claude Perron who died on August 11, 2001. The evidence is clear that both positions fell within the scope of the relevant Collective Agreement and were within the jurisdiction of the Union.

6.

Jean-Luc Landry gave the Employer’s evidence as to why the Employer had determined there was no vacancy to be filled following the departure of Odile Methot and Jean-Claude Perron from their positions. The primary reason appears to be, as noted in the Employer’s response (Exhibit 3) to the grievance which is quoted above, the Employer was undertaking a Central Warehousing Study which might possibly result in a consolidation of the Central Stores work of several hospital corporations. Jean-Luc Landry testified that he had first heard of the likelihood of such a study in July or August 2001 and was subsequently told that all positions were to be frozen until a decision was reached with respect to what changes may be made. A similar study had been done approximately two years earlier but no staffing changes resulted at that time. The report was to be produced by the end of December, although Jean-Luc Landry in his evidence stated that there was no way he would know when the study would end as he was not directly involved with it. In fact, it was sometime later than December. Jean-Luc Landry thought that the results of the study were presented to the Vice Presidents of the Corporations in February 2002 but was merely guessing at the timing as he was not at that time and has not yet been made aware of the full particulars of the study.

7.

Another reason given by Jean-Luc Landry as to why the positions were not posted in the summer of 2001was the need to place someone into the positions who could fully perform the duties immediately as in addition to the two full-time vacancies there were two casuals who left near the end of the summer. Jean‑Luc Landry indicated that it would take three to six months to train someone for the Stores position. As a further complication, Sydney Demeau, the Stores Manager, was transferred temporarily in the fall of 2001 to work in the Purchasing Department. Roger Bourque and James Charlong were the two employees hired under a “temporary assignment on a full-time basis” for most of the period between August 2001 and August 2002 to cover off the work of the full-time positions. Letters confirming the dates of their appointment were submitted in evidence as Exhibits 5 to 11, and 13. There were some questions raised by the Union at the adjudication hearing as to the rates of pay these individuals received during this period of time but their rates of pay are not the subject of the grievance before me nor were these individuals present at the adjudication hearing to address this issue. The only relevance of their employment for this approximately one year period is that they did work which previously had been performed by the individuals holding the two full-time positions which the Union has grieved should have been posted.

8.

The evidence of Jean-Luc Landry is that he only became aware that the Materials Management Department would not be affected as a result of the Central Warehouse Study sometime around May of 2002, although as noted earlier, the report was presented to the Vice Presidents of the Corporations sometime in February 2002. When Jean-Luc Landry learned in May 2002 that his department would not be impacted by the study the decision was made to delay filling any of the positions until the end of August when the vacation replacements would have left. Around August 19, 2002 when Jean-Luc Landry returned from vacation it was determined that one of the positions that was in dispute would be posted and a Request For Staff Form, dated August 26, 2002, was submitted to the Human Resources Department to start the process. The job posting (Exhibit 12) is dated August 29, 2002. Richard Leger, a Human Resource Officer with the Employer, explained that it takes about one month between the time a position is posted and the time when it is filled. The basic duties of the position, as described in the job posting, are as follows:

“Clerical duties involving daily posting to inventory records and routine manual work in receiving and distribution of goods. Duties involve working with the program ‘WHMIS’.”
The qualifications required of applicants for the position, as set out in the job posting, are as follows:

“   -
High School diploma with successful completion of post secondary studies in clerical work or any acceptable combination of education, training and experience;

    - 
Must have a basic understanding of the principles of inventory keeping;

    - 
Must be physically able to lift (up to 75 pounds), push carts (up to 1500 pounds) and move furniture;

    - 
Ability to perform assigned duties without constant supervision;

    - 
Good previous work and attendance record;

    - 
Must meet the language requirements according to the Health Authority’s official languages policy.”
9.

Jean-Luc Landry also explained that a new casual, Gerard Chamberlain, was hired on September 3, 2002 to perform the duties of one of the positions vacated. These duties largely consist of setting up the WHMIS program in the department. Once it is set up it is not anticipated that they will need as many employees to administer it and in addition there are anticipated efficiencies in the use of technology that will reduce the need for personnel.

10.

With respect to the study, Jean-Luc Landry stated that there had been an earlier study a few years ago and no action has been taken on it. He indicated that there was talk early on that there would be some action on the current study. His information, however, came from discussions with his peers and there did not appear to have been any formal Employer assessment that seriously reviewed the likely impact on the department. Jean‑Luc Landry was not involved at the decision making level with respect to the study and, therefore, had no direct knowledge of it. It appeared that there had been a freeze edict issued by those in authority but no specific consideration given to the stores positions that had become vacant.

ARGUMENT
Argument of counsel for the Union
11.

Counsel for the Union argued that the two vacancies in Central Stores occurred in the summer of 2001 when one individual transferred to another position and the second individual died. Rather than fill the positions at that time, the Employer indicated that it was going to do a study and brought in James Charlong and Roger Bourque on a temporary full-time basis. Counsel for the Union argued that there were two vacancies commencing during the summer of 2001 and that pursuant to Article 31 of the Collective Agreement there was an obligation upon the Employer to fill the vacancies. Counsel for the Union did acknowledge that the Employer should be allowed a brief period of time to review the positions and go through the recruitment process. In the present case, however, it was noted that the study at the time the vacancies were created had not even started and that waiting as much as one year to fill one of the positions was unreasonable. Counsel for the Union also argued that after the study was completed no action was taken for several months before the one position was posted. Finally, counsel for the Union did not accept the Employer’s argument that it did not have sufficient staff to train persons newly recruited to fill the vacancies.

12.

In support of her argument, counsel for the Union referred to the following decisions: Re Board of Management (Sussex Health Centre) and the New Brunswick Council of Hospital Unions, C.U.P.E., Local 1252 (Section 99 decision of Chairman of the Public Service Labour Relations Board dated January 7, 1986); Re C.U.P.E., Local 1252 and Board of Management (Dr. Everett Chalmers Hospital) (Section 99 decision of Chairman of the Public Service Labour Relations Board dated October 20, 1988; Re Brenda Doucette (unreported decision of Adjudicator Brian D. Bruce dated July 11, 1985); Re Nora Gagnon (unreported decision of Adjudicator J. Fernand Landry dated July 8, 1987).

Argument of counsel for the Employer
13.

Counsel for the Employer argued that under the Collective Agreement the Employer does have the right to hire casual persons to perform work of the bargaining unit. It was further noted that Article 30 of the Collective Agreement provides for the temporary assignment of employees. Further, it was noted that under Article 31 of the Collective Agreement, which talks about the filling of vacancies, there is no time limit imposed for the filling of positions. Counsel for the Employer did acknowledge that there is an obligation upon the Employer to act reasonably and for valid business reasons in determining whether a vacancy exists. In particular, reference was made to Topic 5:2510 of Brown and Beatty’s text Canadian Labour Arbitration. In addition, counsel for the Employer referred to the following quotation from the Re Tidewater Oil Company (Canada) Ltd. decision (1963), 14 L.A.C. 233 (Reville):

“A provision in a collective agreement requiring a company to post vacancies does not become applicable when there is merely an emptiness or vacant position in the dictionary sense of the term. This requires a vacant position for which there is adequate work in the opinion of the company to justify the filling of that position.”
14.

In the present case it was argued that at the time the positions in question became vacant in the dictionary sense, the department was under a great deal of stress due to a number of circumstances which required that casuals be hired immediately who could step in and do the work. There was not sufficient staff to properly train a newly hired employee which would take between three and six months. In addition, it was noted that a study was being done which might impact on whether there was a need for the two positions that had been vacated. Once this study was completed, it was determined in August 2002 that one position had to be filled on a full-time basis. It was noted that the Employer determined that the second position would not be necessary once the WHMIS project had become operational.

15.

In support of his argument counsel for the Employer referred to the following decisions: Re Nancy Fillmore (unreported adjudication decision under the Public Service Labour Relation Act by Adjudicator Raymond Gorman dated November 3, 1989); Re New Brunswick Government Employees’ Union and Department of Advanced Education and Training (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Brian D. Bruce dated January 24, 1992); Re Southeast Health Care Corporation, Region 1 (Albert County Hospital) and C.U.P.E., Local 1252 (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Brian D. Bruce dated July 30, 1997); and, Re Canadian Union of Public Employees, Local 1252 and Board of Management (Carleton Memorial Hospital) (Section 99 decision of the Vice Chairman, Public Service Labour Relations Board dated March 27, 1989).

DECISION
16.

The issue to be determined in the present case is whether the Employer is in breach of Article 31 of the Collective Agreement for failing to post two vacancies which it is alleged were created when two full-time employees left their positions in the summer of 2001. Article 31 of the Collective Agreement states as follows:

“31.01
When any vacancy occurs or a new position is created within the bargaining unit, the Employer shall post notice of the vacancy for a minimum of seven calendar days. Such notice may be forwarded by the hospital to the Local.

31.02
Such notices shall contain the following information:

(a)
duties of the position;

(b)
essential qualifications as per the class specifications;

(c)
other job requirements;

(d)
hours of work;

(e)
salary; and

(f)
date of posting.

The job requirements must be relevant to the position.

31.03
Appointment to the position shall be made of the applicant with the greatest seniority from among those who meet the necessary job requirements as posted.

31.04
The successful candidate, if already an employee as defined in this Agreement, shall be placed on a trial basis in the new classification or position for a period of two calendar months. Subject to the mutual agreement of the Employer and the Local, such trial period may be extended for a reasonable period. If the employee proves unsatisfactory during the aforementioned trial period or if the employee satisfies the hospital he is unable to perform the duties of the new position, he shall be returned to his former position without loss of seniority or former salary, and any other employee promoted or transferred because of the rearrangement of positions shall be returned to his former position without loss of seniority or former salary. Conditional on satisfactory service, appointment to the position shall become permanent after the trial period.”
17.

Counsel for both parties referred to several cases relating to the obligation of the Employer to fill vacancies in a bargaining unit under the terms of the Collective Agreement. Counsel for the parties appeared to be in agreement with respect to the interpretation of Article 31 of the Collective Agreement and the major differences between them appear to relate to whether the Employer’s decision to not immediately post the positions was a reasonable one made in good faith for valid business reasons.

18.

An overview of the principles applicable in interpreting Article 31 can be found in the following paragraphs of the Re South‑East Health Care Corporation, Region 1 (Albert County Hospital) adjudication (supra):

“14.
There remains the issue as to whether the Employer was required to immediately post the positions vacated by Jean Butland and Mabel Hoar when they retired or whether the Grievor was permitted to delay the posting given its plan to contract out the work formerly done by them. Counsel for the Employer argued that the Employer is entitled to a period of time to determine if a vacancy exists. If the Employer decides that there is no vacancy because it is proceeding to contract out the work, the Employer, it was argued, should be entitled to utilize casual hours between the date of retirement of the employee to the implementation date of the contracting out. Counsel for the Employer noted that no grievances were filed when the positions were not posted following the retirement of the two individuals.

15.
Article 31 of the Collective Agreement requires the Employer to post vacant positions. The issue of whether a vacant position exists has been the subject of much arbitral jurisprudence. In the absence of contrary language in the posting article it is generally accepted that the existence of a vacant position is dependent upon there being adequate work to justify the position. As stated in the arbitration case Re Tidewater Oil (1963), 14 L.A.C. 233 (Reville):

“It follows therefore, that the term ‘vacancy’ in Article X, Sub-section (a) not merely means an emptiness or a vacant position in a dictionary sense of the term, but means a vacant position for which there is adequate work in the opinion of the company to justify the filling of that position.”
16.
Although most arbitrators allow the employer some discretion in determining the existence of a vacancy, evidence will assist in determining whether the employer’s opinion is reasonable and justified. Obviously, the employer must be seen as having acted in good faith and for valid business reasons.

17.
The Employer’s right to assess whether a vacancy exists is reviewed in the adjudication decision Re Nancy Fillimore (unreported adjudication decision under the New Brunswick Public Service Labour Relations Act by Adjudicator Raymond Gorman dated November 3, 1989). At page 11, paragraph 26 of his decision the adjudicator makes the following reference to a section 99 decision under the Public Service Labour Relations Act:

“In a reference under section 99 of the Act between the Canadian Union of Public Employees Local 1252, NB Council of Hospital Unions and Her Majesty in Right of the Province (dated October 14, 1988, 88-75) heard by Donald MacLean, Vice-Chairman of the Board on October 4, 1988, the Vice-Chairman stated at page 7:

‘In making a determination as to whether a vacancy exists the employer must be allowed the right to reassess its position in regard to a vacancy. It must be allowed time to explore its options as to how the work will be re-allotted.’”
18.
The determination of what is an acceptable period of time for the employer to reassess its position and make a decision with respect to the existence of a vacancy will very much depend upon the circumstances of each case. It will also, of course, be very important that the employer exercise its review in good faith and for valid business reasons. In the present case, the Employer was aware by December of 1995 that the retirement of one employee was imminent and another was to retire within a few months. There was evidence to confirm that the Employer at that point was seriously considering the possibility of contracting out the work in question due to cost saving based on what it viewed as significant cost overruns in excess of the funding formula. By May of 1996 the Employer had the necessary information on which to base its decision to proceed with the contracting out of the meal service at the Albert County Hospital. This was slightly more than one month after the retirement of Jean Butland and five months after the retirement of Mabel Hoar. In the interim, the Employer had filled the work of their positions on a casual basis. The actual contracting out of the work would not have occurred until October of 1996 due to delays in receiving equipment that was necessary for the transportation of the food from the nursing home located next door to the Hospital.

19.
On a review of all of the evidence, I would conclude that the Employer has made its determination as to the existence of a vacancy within a reasonable period of time given all of the circumstances. Had the Union filed a grievance claiming a failure to post the vacancy, this may have had some effect on the determination of the reasonable amount of time in the sense that the Employer would be under notice that the Union was not prepared to waive any delay in the posting of the position. At the very least, it would clarify that the Union should not be estopped from enforcing its rights that the vacancy be posted.

20.
As noted, the Employer had made its basic decision to contract out the work in question within five months of the retirement of Mabel Hoar. The delay following its decision appears to be justified. Obviously, in the present situation the Employer may have been able to expedite its decision or have commenced its review of contracting out sooner. At the same time, it no doubt wanted to be assured that Jean Butland would be retiring in March so that there would not be additional costs involved with maintaining her salary once the contracting out took place.

21.
The Employer cannot  use casual employees on a long term basis while waiting for attrition to reduce the size of the bargaining unit so as to be able to contract out without being in breach of Article 12. It is impossible to fix a maximum period of time that an Employer may wait following the retirement of an individual employee before having to post the position but in the absence of extenuating circumstances three to six months would appear to cover most situations. It is interesting to note that Article 42.04 of the Collective Agreement states that the Employer when planning technological change is to make every effort to absorb consequential redundancies by attrition. This is intended to encourage the Employer to introduce technological change in a phased process so that it will allow employees to retire as opposed to being laid off. There is no similar provision suggesting that the Employer phase in contracting out so as to accomplish reductions through attrition. The Employer receives no relief, therefore, in terms of the obligation on it to post vacancies as they occur. The only grace allowed to the Employer is a reasonable time within which to assess whether a vacancy exists. Obviously, it is an unusual situation when the retirement of employees within a short period of each other will justify, from a cost perspective, an employer contracting out. It did in the present situation because the work in question was performed by a very small number of employees.

22.
The Union is correct in its position that the fact that costs of providing food services at the Albert County Hospital are far in excess of the funding formula is not justification for contracting out or for any delay by the Employer in making a decision as to the existence of a vacancy. It does go, however, to confirm that the Employer had a valid business justification for wanting to look at contracting out. The Employer must make the decision as to the existence of the vacancy within a reasonable period of time. Again, although this is dependent upon the individual circumstances of each case, it would appear that the making of the decision itself should not delay the posting by more than three to six months. In a decision by Donald MacLean, Vice-Chairman of the Public Service Labour Relations Board under section 99 of the Act between C.U.P.E., Local 1252 and Board of Management (decision dated October 20, 1988) Vice-Chairman MacLean determined that the employer had exceeded a reasonable time period in deciding what to do about two positions. At the time of the hearing both employees in question, who had been hired on a temporary basis, had been employed in excess of six months.

23.
Counsel for the Union referred to the arbitration decision Re Toronto Electric Commissioners and Canadian Union of Public Employees, Local 1 (1974), 6 L.A.C. (2d) 243 (Carter) as authority supporting the need for an employer to post a position when an individual employee has been terminated and the performance of the job is continuing on a permanent basis. In that case, however, the arbitrator found that the employer, by its actions, had determined that the work of the vacant job was available. In the present case, although the work of the vacant job continued, it was only on a temporary basis as opposed to a more permanent basis in the Re Toronto Electric Commissioners case. A similar comparison can be made of the arbitration decision Re Caressant Care Nursing Home of Canada Ltd. and Service Employees Union, Local 183 (1994), 44 L.A.C. (4th) 24 (Simmons).”
19.

In the present case the Employer’s evidence is not as convincing as it was in the South‑East Health Care Corporation situation. It appears that the main reason that the Employer in the present case did not fill the position was because those senior in authority to Jean‑Luc Landry had determined to impose a freeze on all positions without any evidence that they had given careful consideration to the individual positions in question. At the time the vacancies occurred the study had not even commenced and apparently did not commence until approximately three months later. Secondly, once the study was completed, there was no immediate determination by the Employer as to its effect on the vacancies. Jean‑Luc Landry only heard unofficially in February 2002 that the study had been completed and would not impact the positions in question. It was several months after the completion of the study before there was any official determination of its impact on the positions. Even then, Jean‑Luc Landry determined not to post the positions until the casuals, who were being hired for summer replacements, had completed their work at the end of August 2002.

20.

The second reason provided by Jean‑Luc Landry as to why the positions were not filled in August of 2002 was because of the dire situation in which his department found itself with insufficient numbers of employees able to do the work. He felt it was imperative to hire casuals who could immediately come in to do the work rather than post the positions and have to train someone which he estimated would take three to six months.

21.

With respect to the first reason, that a study was to be done, it is determined, given the circumstances, that this was not a reasonable business basis on which the Employer could rely not to post the positions. The precedents referred to by counsel that have dealt with Article 31 or its equivalent have found that any delay beyond three to six months in posting requires very exceptional circumstances. Those exceptional circumstances are not present in the current case. Obviously, businesses are always evolving and reviewing their operations to determine the most efficient and appropriate manner in which to operate. Unless changes are imminent, however, they cannot be seen to justify an inordinate delay in the filling of a vacancy which, in the interim, is being done by casual workers. To allow a vacancy to exist beyond three to six months in an interim state does not accord with the obligation of the Employer under Article 31 to fill vacant positions. Obviously, Article 31 is intended to provide some protection to members of the bargaining unit and ensure that positions for which the Union has been certified are filled. Should the Employer wish to make longer term plans with respect to adjustments in its operations then the Collective Agreement provides for this through the layoff and technological change provisions.

22.

In the present case it is determined that the Employer’s decision to do a further study had not reached the point that the results of the study could be anticipated within a reasonable period of time such that the filling of the vacancies should be delayed. Further, the evidence did not even indicate that the Employer had specifically addressed the positions in question as opposed to simply operating under a blanket freeze which was applicable across-the-board. The Employer must be careful in implementing across-the-board freezes. If the intent of the freeze is simply to reduce the size of the work force this would not appear to be in conflict with Article 31 of the Collective Agreement as in the Fillmore case (supra) where the employer implemented bed closures and, therefore, reduced its workforce requirements. If, however, the Employer hires additional casuals to perform the work rather than filling the vacancies then this does create problems with Article 31 of the Collective Agreement.

23.

With respect to the Employer’s supplementary reason for not filling the positions, namely that it needed individuals who could immediately perform the work due to what apparently were pressing demands at the workplace, this situation would not have justified the delay in posting the positions. As noted earlier in this Award, Article 31.03 of the Collective Agreement provides that the most senior applicant for the position will be appointed who meets the necessary job requirements as posted. Two of the qualifications in the job posting (Exhibit 12) are that the individual must have a basic understanding of the principles of inventory keeping and must have the ability to perform assigned duties without constant supervision. Article 31.04 of the Collective Agreement provides a trial basis to the successful applicant of two calendar months thus suggesting that in most cases it would be clear that within that period of time that the individual was able to perform the duties. The position in question is one of the lower paying positions in the bargaining unit and although it no doubt does require an individual who is able to exercise care and accuracy in the performance of their work it does not appear to be a situation where the training of the individual would seriously delay the performance of the work. Further, to delay filling the position for this reason would not appear to provide a significant benefit to the Employer beyond a few months. There would appear to be no reason why the casuals could not be kept on if, in fact, the individuals in question during the training period were not able to contribute significantly to completing the work in question.

24.

As noted in the evidence, the Employer in August 2002 did post one of the positions. The Employer, however, has determined it will not post the second position as once the WHMIS project is operational it does not anticipate needing the second position. There was no firm date given as to when the WHMIS project was to be completed although the implication was that it could be a few months yet. Again, the Employer’s evidence was not definitive on this point and given the fact that twelve months has already transpired since the position was vacated it is difficult to accept any further delay in the posting of the position. It has been noted that under Article 31.04 of the Collective Agreement that the individual appointed to the position is on a trial basis for two calendar months and that this is subject to extension for a reasonable period of time. The appointment to the position only becomes permanent after the trial period. It would appear, therefore, that it would be appropriate for the Employer to post the position and should the WHMIS project be completed during this trial period such that the position is not required the individual could be returned to their former position. Otherwise, the normal layoff provisions of the Collective Agreement would be applicable.

25.

For all of the reasons noted above, the grievance is allowed. It is ordered that the Employer immediately fill both positions that were vacated in the summer of 2001. As noted, the Employer has already posted one of the positions and should proceed immediately with the posting of the second position. Further, it is ordered that the individuals appointed to these positions should receive the benefit of any increased pay or other benefits under the Collective Agreement as if they had been appointed to the positions as of December 1, 2001. As noted earlier, should the position yet to be posted subsequently become redundant due to the completion of the WHMIS project during the employee’s trial period that employee should then have the option of returning to his or her former position as provided for in Article 31.04 of the Collective Agreement. If the position becomes permanent, however, then any subsequent need to reduce the size of the workforce should be dealt with under the normal layoff provisions of the Collective Agreement.

26.

I reserve jurisdiction to deal with any difficulties that may arise with the implementation of this Award.

DATED this 13th day of September 2002.



Brian D. Bruce, Q.C.


Adjudicator

APPENDIX “A”
List of Exhibits Submitted at Adjudication Hearing

on September 4, 2002
   1
Copy of Collective Agreement between Canadian Union of Public Employees and Board of Management (Expiry Date: June 30, 2003)

   2
Copy of grievance form dated September 13, 2001

   3
Letter dated September 24, 2001 to William C. Smith from Jean‑Luc Landry (reply to grievance)

   4
Letter dated November 30, 2001 to Luc Sirois from Ginette Kervin

   5
Letter dated August 20, 2001 to Roger Bourque from Richard Leger

   6
Letter dated August 20, 2001 to James Charlong from Richard Leger

   7
Letter dated February 25, 2002 to Roger Bourque from Richard Leger

   8
Letter dated February 25, 2002 to James Charlong from Richard Leger

   9
Letter dated May 23, 2002 to Roger Bourque from Richard Leger

 10
Letter dated May 23, 2002 to James Charlong from Richard Leger

 11
Letter dated July 6, 2001 to James Charlong from Richard Leger

 12
Job posting for Material Management position

 13
Letter dated September 20, 2001 to James Charlong from Richard Leger

 14
Request for staff form dated August 26, 2002

 15
Notes of Jean‑Luc Landry

