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Considering the sensitive nature of the factual context in which this grievance arises, both  parties requested that the identity of the client involved in this matter be protected.  In this award, she is identified as C (client). Should any third party by inadvertence or otherwise discover the identity of C, such person is hereby ordered, unless authorized to do so by Court Order, not to publicize, broadcast or in any manner make known the identity of C whether directly or by way of information which could reveal her identity. 

As an additional measure to protect the privacy of C, the grievor is identified in this award as GC.
Introduction
1. 
This grievance presents issues concerning ethical responsibility in the care and treatment of vulnerable members of society who seek treatment for substance and other addiction. Those charged with their care are expected to adhere to high ethical and professional standards. Unfortunately, human beings make mistakes and commit errors in judgment that can have lasting consequences for those in need. GC, an addictions attendant, breached the employer’s Policy on Professional Conduct and Boundaries. For this, his employment was terminated. By his grievance, GC seeks reinstatement to that position of responsibility. This is a sad situation for all concerned. It also presented a difficult and doubtless stressful situation for the representatives of the employer who had to address it with the limited information available to them – they were relatively new in their positions at the relevant time.  Unfortunately, the facts in this matter fully illustrate the need of a policy on Professional Conduct and Boundaries and reinforce the desirability that every employee be fully informed of operational policies – not only the specifics but the rationale behind the policy.    

The Evidence
2.
C is a female alcoholic with a lengthy history of treatment for alcohol abuse including multiple admissions to the Moncton N.B. detoxification unit (detox clinic) operated by the employer, Regional Health Authority 1, Southeast, and to other facilities. During the weekend of 19-20 June 2004, C admitted herself once again to this twenty beds detox unit where clients are managed for symptoms of withdrawal from alcohol, drugs, and gambling addiction, are given counselling, and are assisted to prepare an individual  recovery or rehabilitation program. While the waiting list varies, it is not unusual to have 60 persons waiting for admission. Approximately 900 persons pass through this clinic each year; the average length of stay is six days. At some point during this weekend admission, C informed the nurse manager that she had had a personal relationship with GC, an addiction attendant at the clinic and that this relationship had resulted in the birth of a child. C did not mention this relationship as a complaint against GC but to identify a just ended relationship (as of that Friday).   In 2004, C was approximately 38 years of age; GC is twenty years older than C. 

3.
GC does not deny this relationship. He says it began in November 2001 when he and C met in a local grocery store and began a conversation. GC acknowledges that he knew C as a former client of the clinic and that, when they met in November 2001, her latest admission had occurred one and one-half years previously. GC describes C’s addiction problem as “on the shelf”in November 2001. GC states that he and C lived together only during a three week period in June 2004 (that is, just prior to her admission to the detox unit) and that she had resumed the consumption of alcohol when he ended their relationship.  Throughout the relevant period, GC was and is a married person. GC acknowledges that, on four occasions during the period of their relationship, C was assigned to him as her principal counsellor in the detox clinic.  The evidence is that on one of these occasions, the staff reassigned C to an outpatient counsellor to ease her transition to outpatient care. GC testified that on one occasion he recalls (as he put it, “for sure”) being present when C was assigned to him at a staff meeting. GC did not inform anyone of his relationship with C because, as he put it, he thought C would “only be there for two days anyway”.  Theirs was a clandestine relationship (his description) and GC remained silent, never disclosing the relationship to other staff members out of fear that his wife, and secondarily his employer, would learn of it. GC testified that he had heard comments, at various times, about a policy prohibiting personal relationships with clients but he had never read the policy and understood the prohibition to apply only within one year of client care or treatment. 

4.
Ginette Ouellette is the nurse manager in whom C confided about her relationship with GC.  Ouellette holds a Bachelor of Nursing and has completed addiction training. She has been involved with addiction services at the detox clinic since 1985 – first as a casual employee, then on a part-time basis (at 45%).  In January 2004, she became employed full time at the clinic as a clinical resource nurse. In May 2004, Ouellette became nurse manager.  She testified that she was aware of the employer’s Policy on Professional Conduct and Boundaries, a policy included in the policy binder readily available to all employees at the clinic. To the best of her knowledge and belief, all employees, including the addiction attendants, were aware of the existence of this Policy.  

5.
From files available through her office, Ouellette is familiar with an April 2004 performance appraisal of GC completed by the then clinic director.  Referring to that assessment (entered as an exhibit), Ouellette noted that GC received a “good” ranking in relation to “maintains appropriate boundaries in interactions with clients at all times”. She interprets this criteria as “not to maintain relationships with clients” i.e. sexual, personal, social  or romantic – a matter which she describes as an important or  “big issue” in health services, particularly addiction services. The appraisal also rates GC as “good” in relation to “knowledgeable about professional responsibilities and demonstrates professional conduct at all time”. Ouellette interprets this criteria as reflecting the need to maintain professionalism and objectivity in relation to client needs.  Finally, Ouellette notes that the then director rated GC as “fair” in relation to “demonstrates excellence through compliance with policies, accepted ethical standards and relevant safety, accreditation, and other regulatory requirements”.  Ouellette points to this criteria as demonstrating that knowledge of policies is expected of all employees and again that staff must be objective and professional in all aspects of client care.  

6.
I observe that, except for this last noted category, GC is rated as either “good” or “very good’ in all performance appraisal categories.  The “fair” rating in the April 2004 performance appraisal is explained by the employer having discovered that on 31 January 2004 GC had opened pornographic material on his office computer in contravention of an Internet Security Policy and Guidelines, a policy circulated by the employer to “all staff” on 23 January 2004.  GC explains this policy breach as arising from his curiosity about “pop-ups” which appeared on his computer screen. As a result of this indiscretion, GC received a letter of reprimand which informed him that 

You will be expected to respect and comply with all Authority Policies, Procedures and Guidelines and conduct yourself in a professional manner. If the desired result in not achieved, further discipline up to and including suspension or termination will occur.
The April 2004 performance appraisal also contains the handwritten comment: “incident of disciplinary action – reviewed & resolved with recommendation continue to respect policies & procedures”.  Other handwritten appraisal comments are “has shown an improvement in effective communication & respect for all staff since his full time status with Addiction Services”; “continues to develop innovative ways to improve quality to clients in both detox & methadone clients (sic)”; ‘experience with addiction clients is exceptional”; and “advocate for presentations, workshops and accepts constructive criticism well & improves himself”. 

7.
Ouellette testified that the detox clinic staff hold regular meetings on Mondays, Wednesdays, and Fridays to review client care and to assign clients to “rehab officers” or  counsellors, one of whom was GC. Typically, the assigned counsellor meets with the client, undertakes a psychological assessment upon first admission, and assists the client to prepare a recovery plan which considers the client’s needs and strengths and establishes a plan of action. In general, such plans are drafted by the client and revised by the assigned counsellor. It is the responsibility of the assigned counsellor to document information regarding client care. For example, Ouellette states that if a client is too ill to be seen for counselling, that fact should be documented because such notes are important for assessing client care. From the clinic records available to her, Ouellette testified that GC was assigned as counsellor to C four times (two of which were in February and May 2004) and that GC did not disclose his relationship with C and that no such disclosure is documented in C’s file. 

8.
On 11 February 2004, C signed her recovery plan though it was not also signed by GC  – the usual practice is that the client and the assigned counsellor sign the plan. 11 February 2004 was a Wednesday, so Ouellette assumes that GC was unavailable on that occasion due to his duties associated with the weekly one-day methadone clinic. However, Ouellette observes that GC did not document C’s care during the times he was her assigned counsellor. On 11 May 2004, the importance of proper record keeping was discussed at a staff meeting attended by both Ouellette and GC but, according to Ouellette, GC failed to document C’s treatment when he was subsequently assigned as her counsellor. Though she did not have concerns about GC’s judgment and objectivity regarding client care prior to June 2004, her knowledge of the matters giving rise to this grievance cause Ouellette to have concerns for the future if GC again returns to work at the detox clinic.  

9.
After her conversation with C, Ouellette informed Jean Daigle, the Director of Addiction and Community Mental Health Services, about the alleged policy breach involving GC with C. 

When so informed by Ouellette, Daigle had been in his position only about three weeks. He testified as to the history of the detox clinic and the associated methadone clinic, held there every Wednesday morning. From the records of his office, Daigle testified that GC commenced full time employment at the clinic in 2003 when he was the successful applicant for the position of methadone addictions attendant, a position newly created in response to the growing demand for the methadone program. Daigle reviewed the job description (entered in evidence) which describes the purpose of the position as

The methadone attendant is responsible to tailor treatment in consultation with the client, to meet their individual needs at all stages of treatment while building trust and ensuring client comfort. The individual contributes to the development and implementation of the treatment plan by sharing his knowledge of the client’s individual situation with the team.
[emphasis added]

The job description separately specifies duties related to the methadone program and to the detoxification clinic. Among the latter are: 

Document information relevant to client care

Provide one-on-one contact with the client on the unit

Promote participation in self-help groups

Participate in case conferences

Facilitate group discussions and deliver educational sessions

Photocopy as necessary...

RASS entry of admission / discharge including updates
Qualifications for the position include “high school graduation or successful completion of G.E.D.” with a one year grace period to obtain minimum competence. According to Daigle, the attending physician sees 75-80 persons at the weekly methadone clinic held on Wednesday mornings at which time the clients have their weekly methadone prescription renewed and they may be tested for substance abuse (“dirty urine”).   

10.
Daigle identified GC as a person with an extensive involvement with addiction services – that GC commenced as a casual employee in 1988, then continuing on a part-time basis until his selection for the methadone addiction attendant position in 2003. Daigle testified that the methadone program will be modified in April 2005 and, as a result,  methadone addiction attendant position will be ended. He described the new care delivery model as involving professional services provided by a team consisting of the physician, nurses, social workers and one secretary. Thus, GC’s position will be rendered redundant. Notice of this change has been provided to the Union. 

11. 
After learning of C’s revelation, Daigle met with GC on Monday, 21 June to advise him of the information and to take action, if necessary, to protect the client and to protect GC, as an employee. According to Daigle, GC acknowledged the relationship, confirmed it had ended on 19 June 2004, and, though aware of a policy, he had thought it set a one year prohibition on a personal relationship with a former client. The critical policy in issue is that on Professional Conduct and Boundaries issued on 9 September 2002 and identified by Daigle as a regional version of the policy established by the standards of operations for all addiction services in New Brunswick. According to the Policy, an employee must disclose a previous relationship with a client so that alternative care arrangements can be made.  Following the meeting with GC, Daigle sought advice from the employer’s Human Resources office and later met with GC and union representatives. At this meeting, held on 24 June, Daigle formally suspended GC pending completion of an investigation of the matter.  Subsequently, Daigle also met with C, who by that time was no longer an in-patient at the detox clinic. From that conversation, Daigle understood that GC had indeed provided professional services to C, contrary to the Policy on Professional Conduct and Boundaries and he verified that understanding from C’s client record (which recorded the four instances in which C had been assigned to GC, discussed above). Daigle expressed concern that GC had failed to document information concerning the treatment of C.  

12.
Daigle consulted with Wayne Ross, the employer’s Manager of Labour Relations and Human Resources, concerning the appropriate disciplinary response to GC’s breach of policy. Both individuals testified that they considered factors such as the seriousness of the breach, the deliberateness of the conduct in hiding this relationship with C, the perceived detriment to her treatment as a client, the lack of trust created by this breach, the implications for future clients of both the methadone and detox programs, the vulnerability of clients in these programs, and GC’s remorse, age and length of service. They also considered the detriment to the professional reputation of the employer because of the perception of favouritism in the selection of persons for treatment. As expressed by Daigle, clients, who are by definition vulnerable and are often desperate and in dire need, expressed such sentiments as “If I had been sleeping with GC or had his baby, I could get in [for treatment]”. Daigle and Ross also considered alternatives to termination such as a lengthy suspension and transfer to an another position not involving patient care. However, this option was not further explored after the employer was given by Union officials to understand that GC was not interested in alternate employment. Weighing all these factors, termination was selected as the appropriate employer response. By letter dated 29 July 2004, Daigle informed GC of the employer’s decision to terminate his employment. 

13.
In his testimony, Ross emphasized that GC had compromised C’s care by his breach of policy and that C had not received the quality of care to which she was entitled as a client of the detox clinic. He also stressed that he believes that GC intentionally hid his relationship with C and describes GC’s failure to document her treatment as “troubling”. Ross emphasized that on each of the occasions when C returned to the detox clinic as a client, GC had breached the policy by failing to disclose his relationship with her. 

14. 
According to Daigle, the termination letter was drafted using the notes of meetings made by him and by Ouellette when meeting GC and C. It recounts various admissions purported to have been made by GC as well as the assertion by C that “While we were together, when I saw GC at Addictions, I saw him as a counsellor and not as a boyfriend.”  Both parties gave emphasis to this statement for their own purposes and no party objected to its admissibility as hearsay. For the grievor, the statement confirms his professionalism and the separation of his two roles. For the employer, the statement confirms the co-mingling of roles and must not be accepted literally.  I have no evidence as to the reason C did not testify at the hearing. The statement is doubtless admissible as to the state of mind of Daigle when drafting (with Ross) the letter of termination; it is not admissible as proof of what it asserts. 

15.
GC gave extensive testimony at the hearing, a good portion which concerned his involvement as a driving force behind the Wednesday morning methadone program including his promotion of that program through the media and organizing educational workshops. It is undoubted that GC has made a significant contribution to the continuing success of that program.

16.
 GC has a grade eleven education and twenty-five years experience as a taxi driver. In 1988 he was first hired at the detox clinic on a casual basis. At that time, he commenced “hands on” training as an attendant in addiction services in relation to such matters as proper procedures, dealing with clients, and making beds. He testified that, in addition, he has completed 14-20 courses or workshops on aspects of addiction services though the nature and content of these courses was not explained and, in the context of his testimony, some of these courses/ workshops appear to have related to the methadone program. This evidence did not disclose any training in providing counselling services to clients. 

17.
GC acknowledges his relationship with C, as described above, and that the policy prohibiting relationships with clients had been mentioned at various times though he had not seen a written copy of the Policy and had never been given a policy manual nor had he been directed to read one. He was employed full time on 9 September 2002 when the employer issued the Policy on Professional Conduct and Boundaries yet asserts that he did not have much free time to read such policies. Notwithstanding his general awareness of its existence, he never thought to check for such a Policy and did not think to review workplace policies even after receiving the letter of reprimand in February 2004 in relation to internet usage.  GC asserts that familiarity with a client, whether through a business, personal or social relationship, may benefit a counsellor to better understand and assess the needs of that client.  Asked if he would comply with the Policy in the future, now that he knows of its contents, GC responded that he would probably do so but does not know for certain if he would. 

18.
While candid and specific in most instances, GC testified on direct examination that he doesn’t recall counselling C during the period of their relationship (November 2001 to June 2004) and that he doesn’t recall working with her on her recovery plan in February 2004.  In cross examination, he acknowledged that it is possible that he treated C and developed a recovery plan for her “several years ago”.  As to counselling during the period of their relationship, he again asserted in cross examination that he can’t recall if he counselled C or not but he is “99% sure” he did not.  

19.
Explaining why he did not document his treatment C or other information relevant to her care, GC testified that C admitted herself to the detox clinic for the sole purpose of breaking the cycle of her alcohol consumption and not for the purpose of interaction with any counsellor nor to prepare yet another recovery plan. He explained that C had told him that she would be  admitting herself just for two days to break the cycle of alcohol consumption. In cross examination, GC did “not recall” if he had shared this information with any staff member. However, GC also testified that the nursing staff often have greater influence with a client than the assigned counsellor and that the nurses would have encouraged C to stay for a longer period in the detox clinic. He testified, however, that C “always” discharged herself from the clinic contrary to advice. 

20.
GC detailed his duties as including the handling of clients during the Wednesday methadone program and responding to the approximately forty to fifty telephone calls per day in relation to that program; leading educational group sessions in the detox clinic (attended by all clients physically able to do so); and conducting individual counselling sessions with assigned clients. GC stated that one of the purposes of the group sessions is to identify the counsellors so that clients will know whom to consult if they have a question or concern. He explained that he documented no individual counselling sessions with C because no such sessions had occurred due to the fact that she was too ill to participate. He does not recall if C was ever well enough to attend one of his group sessions. According to him, and contrary to the assertion of Ouellette, it was not the practice to document that a client is too ill to attend a group or individual counselling session; according to GC, such information would be mentioned at the regular Monday, Wednesday and Friday staff meetings. GC is clear that he and C had no sexual contact while in the detox clinic. They generally avoided any displays of affection to one another while in the unit in order not to reveal their relationship.  

21.
Tim Trites is the only witness called by the grievor, in addition to himself. Trites is an addiction attendant at the detox clinic and has held that position for the past six years – a position which he acknowledges is not considered part of the “professional” staff of the detox clinic.  Trites graduated from high school and has one year of university studies to his credit. In relation to addiction services, he has had the benefit of educational workshops and hands-on training. Though the qualifications for his position are the same as for that of GC, Trites identifies several differences in duties and responsibilities. Trites  is not assigned clients, makes beds, answers to the nurse on duty, and works both day and night shifts; GC is assigned clients, does not make beds, reports to the nurse manager and only works days. Trites is not a counsellor and his duties include facilitating group discussions, assisting the nurse, client admissions, and client discharges. He is not responsible to counsel a client in the preparation of a recovery or discharge plan but, in the absence of other staff, assists a client who has a question in relation to a plan. Trites was employed at the clinic when the employer issued its Policy on Professional Conduct and Boundaries, though like GC, he asserts that he was not made aware that it is a written policy and that he never saw the policy document (prior to the events giving rise to this matter). Like GC, Trites acknowledges that the subject of staff-client relations has been mentioned periodically in the context of a prohibition on relationships with clients while in the clinic and following discharge. Trites testified that he was not aware of a specific time limit on such relationships. He takes issue with the terms of the Policy, particular its lack of definition of such concepts as “personal”, “social” and “professional” relationships; he considers that talking to a client constitutes a “professional relationship”. Trites also considers the two year time period to be unreasonable. .    

22.
Both GC and Trites assert they have “known” persons who became clients in the detox clinic. Though this assertion was not developed in the testimony of GC; it was with Trites.  Trites testified that he participates in the Monday-Wednesday-Friday staff meetings at which client matters are discussed. As a long-term resident of Moncton who has been active in sports, he knows many persons in the community and, at staff meetings, has identified clients as persons known to him but has never been instructed not to talk to such clients; an instruction he would consider inconsistent with the expectation that he facilitate a soothing and comforting environment for all clients. Trites acknowledges the difference between an “acquaintance” (defined in the Oxford English Dictionary as “1. familiarity with or knowledge of someone or something; 2. a person one knows slightly” ) and a “friend” and asserts that he would mention at the Monday-Wednesday-Friday staff meeting if a client was either an acquaintance or a friend. He also states that he would disclose any information known to him which might affect the treatment or care of a client while in the clinic e.g. knowledge of a personal conflict with a client, knowledge that a client is a victim of spousal abuse, knowledge that a client admitted him/herself because of specific pressure from a spouse, knowledge that a client had expressed a limit on the time period to be spent as an inpatient in the clinic, etc.  As stated by Trites: “that is what those meetings are for”.   

23.
The 29 July 2004 termination letter addresses GC’s personal relationship of a sexual nature with C, a patient of Addiction Services.  The letter places that relationship in the context of the prohibition of such relationships within two years of termination of patient service as prescribed by the policy on Professional Conduct and Boundaries. The letter also addresses the matter of treatment of C by GC during the period of the relationship, recounts that on four occasions GC had been assigned as counsellor to GC during the relationship period, and records C’s statement that she saw GC “as a counsellor and not as a boyfriend”.  The letter then specifies two breaches by GC: (i) failure to disclose his relationship with C to his supervisor and (ii) failure to record any “interventions” in C’s patient file. Emphasizing the “gravity of the situation” because of the particularly vulnerable clientele, the letter refers to GC’s actions as resulting “in significant embarrassment for the Addiction Services Program” and continues “[m]ore importantly it has resulted in less that acceptable care delivery for one of our vulnerable clients.”

24.
The employer’s final grievance level response of 21 September 2004 generally repeats the same concerns expressed in the 29 July 2004 termination letter but with a variation in emphasis and in the order of presentation. In relation to the personal relationship of a sexual nature, the 21 September response states: “this, in and of itself, would not warrant disciplinary action of the magnitude taken.” The letter also states: “lack of documentation in the [patient file] is of particular concern under these circumstances.”

Position of the Parties
25.
The employer argues that GC breached the Policy on Professional Conduct and Boundaries, that he was aware of such a policy though perhaps not its details, and that he breached that Policy on each of the four occasions that C entered the detox clinic for treatment (after their relationship commenced). The very existence of their personal relationship is argued to be grounded on the one thing they had in common – her treatment at the detox clinic. The employer argues that it must have confidence that it can rely on an employee’s integrity and good judgment, particularly in dealing with vulnerable persons such as clients of a detox clinic, and that GC has demonstrated a lack of both integrity and good judgment. GC gave priority to his own interest in maintaining secrecy regarding his relationship with C and failed her because she was thereby deprived of the therapeutic treatment to which she was entitled as a client of the clinic. That GC does not fully acknowledge his fault and that his remorse seems more directed to his own personal situation are not in his favour. For the employer, GC engaged in misconduct deserving of sanction and the appropriate sanction is dismissal. 

26.
GC’s position is that the employer has not based its disciplinary action on the sexual relationship between GC and C but in its assertion of a harm caused to C and to a perceived damage to its reputation. There is no evidence that GC was aware of the written Policy and, in any event, the Policy is itself unreasonable and, thus, unenforceable. In making this argument, counsel relies upon the well-know nine principles established in KVP Co. (1965), 16 L.A.C. 73. In Brown & Beatty, Canadian Labour Arbitration (3rd Ed.) at para. 4:1520 these are summarized as: “plant rules which are unilaterally promulgated must be not inconsistent with the terms of the collective agreement, their enforcement must not be unreasonable, and they must be brought to the attention of those intended to be regulated by them.”  Counsel placed particular emphasis on the second and third of these principles, as summarized.  By way of parenthesis, I observe that Brown & Beatty, supra, at para. 4:1556 also notes that “in certain circumstances the nature of an employee’s conduct may be such that express notification is not essential.”

27.
Counsel for GC asserts that there is not only no evidence of damage to the employer’s reputation, there is no evidence of any harm to C, a mature individual who is a long term sufferer of alcohol abuse and well experienced in the detox process. It was she who made the decision to limit the duration of her clinic stay to two days; further, her physical illness made it impossible for GC, or indeed any counsellor, to provide her with treatment.  More particularly, the employer relied upon its understanding that GC failed to record counselling sessions or treatments with C whereas his evidence is that he did not provide her with treatment so there was nothing to record. The employer cannot alter its reasons for discipline and rely upon this newly disclosed information. In this context, counsel for GC argues that there is no evidence to support a prima facie case of just cause to support any disciplinary action; alternatively, if just cause is found, termination of employment is an unreasonable and excessive response.  Counsel relies upon a number of mitigating factors. 

28.
For completeness, I also record that counsel for GC argues that the employer violated article 18.03 of the Collective Agreement when it suspending GC on 24 June pending its investigation. That articles recognizes the right of an employee to receive discipline in the presence of a shop steward or other executive member of the union local.  I note that the suspension is properly characterized as investigative rather than disciplinary in nature. I also observe that provisions such as article 18.03 are generally liberally interpreted to protect an employee when a meeting is held at which disciplinary action is a reasonable possibility. See Brown & Beatty, supra, at para. 7:2130.  On the view I take of the present matter, I need not further address this argument. 

Collective Agreement
17.13
In any case, including cases arising out of any form of discipline or the loss of any

remuneration, benefit, or privilege, the Adjudicator or Board of Adjudication shall have full power to direct payment of compensation, vary the penalty, or to direct reinstatement of a benefit or privilege, or to affirm the taking away of such benefit or privilege, as the Board may determine appropriate to finally settle the issue between the parties, and may give retroactive effect to its decision. Such decision shall be final and binding on all parties.

18.02
No employee who has completed his probationary period shall be disciplined except for 

just cause.  

Decision
29.
I have no hesitation in finding that GC engaged in conduct deserving of disciplinary sanction. 

30.
By his own admission, GC engaged in a personal relationship of a sexual nature with C, a patient of Addiction Services, and did not disclose that relationship to his employer.  What reason does GC offer to justify his silence? That theirs was a clandestine relationship and he did not wish it known to his wife nor, secondarily, to his employer. Though mistaken as to the proscribed period of prohibition, GC was at least generally aware of a policy prohibiting such relationships and did not, by his own account, make any effort to confirm the parameters of the policy – even in a casual conversation with a co-worker or a supervisor. It would be easy to conclude that GC was either negligent or wilfully blind to the details of the policy.  Even with direct knowledge of C’s intentions regarding the duration of her stay in the detox clinic and the potential impact of that on her course of treatment, GC remained silent. I find it very difficult to conclude other than than GC abandoned C, a client, and left her on her own regarding the course of her treatment. In effect, she determined her own course of treatment. Even at the regular staff meetings,  GC failed to disclose information relevant to C’s treatment i.e. her intention to limit the duration of her stay to two days. As expressed by Trites, that is very purpose of those meetings.  

31.
In these circumstances, counsel for GC argues that the employer cannot rely on its assertion that GC failed to record his counselling sessions with C (or other treatments) because his uncontradicted evidence is that there were no such sessions and thus nothing to record. Counsel argues that to consider GC’s failure to counsel C would add a new justification for disciplinary action to that relied upon by the employer. I do not agree.  It is apparent that the employer relied on its good faith expectation that GC would have interacted with C, his assigned client, in the usual manner; that is, that he would have undertaken counselling sessions with her and would have recorded those sessions in her patient file. The employer mentioned this expectation both in its letter of termination and in its final level response to the grievance. Only GC knew that that expectation was misplaced. He did not disclose that fact to his employer when this matter was under investigation nor did the employer ask GC specifically about this.  In my opinion, the letter of termination and the final level response clearly reflect the concern that GC failed to document appropriate information in C’s patient file.  That GC did not record counselling sessions that did not exist does not assist him. He should have recorded that fact. In making this finding, I accept the testimony of Ouellette that such information should be documented because it is relevant to the course of treatment of a client.  I conclude that GC’s failure to document the lack of counselling sessions is not so far removed from the employer’s reliance on an alleged failure by GC to document what it believed to have been actual counselling sessions as to constitute an alteration of the grounds for discipline. In my opinion, it is simply another mode of improper documentation and is so closely related to the stated ground relied on by the employer that it is not a new ground. See: generally Brown & Beatty, supra, at para. 7:2200. The testimony of the employer’s witnesses (in which they relied on GC’s failure to document his counselling session’s with C) make  it apparent that the employer learned of the true situation only during GC’s own testimony. 

32.
In defence, GC asserts that (i) no harm resulted from his breach of the prohibition of relationships with clients and his failure to document pertinent information in C’s file and (ii) there is no evidence of any harm to the employer’s reputation.  I reject both of these assertions. 

33.
While the evidential record contains no direct evidence of specific medical harm suffered by C, GC acknowledges that a nurse or another counsellor with knowledge of C’s intention to limit the duration of her stay in the clinic would have made an effort to convince her to prolong her stay and, thus, enhance her course of treatment. It is in this reality (even shrouded in the realm of possibilities and probabilities) that the harm to C is found. C, a client or patient of the detox clinic, did not receive the quality of care to which she was entitled because of the failure by GC to disclose information pertinent to her care. GC did not document C’s treatment, or lack thereof, in her patient file nor did he make any disclosure at a staff meeting. As described by Trites, such exchange of relevant information is the very purpose of these staff meetings.  For a person with a chemical or other dependency; the detox clinic is a safe haven; a place for professional intervention, for professional care. On GC’s own evidence, there was no such intervention during one or more of C’s admissions and this was due to his failure to record and disclose pertinent information while he served as her assigned counsellor. Therein lies the harm to C.

34.
As I read the letter of termination and the response at the final grievance level, harm to the employer’s reputation is not presented as a principal ground for disciplinary action but rather as a secondary consideration in the form of an a fortiori condemnation of GC’s conduct.  In other words, it is presented as an aggravating factor to explain, in part, the disciplinary sanction selected. With great respect to those who may take a different view, that is my understanding of the usual role of employer reputation in the disciplinary process. Discipline is not imposed initially because the employer’s reputation has suffered a negative impact but because the employee breached a standard of conduct. 

35. 
Witnesses for both the employer and for the grievor agreed that a perception of favouritism adversely affects the reputation of a detox clinic, particularly considering the vulnerability of the clientele and the sometimes desperate circumstances in which clients find themselves. I do not believe it necessary for the employer to present the testimony of clients or members of the public regarding the impact of the present matter on its reputation. At the same time, I do not give any weight to the bare assertion in the testimony of some witnesses regarding expressions of perceived favouritism by persons unknown. Yet, GC himself recognizes an adverse impact on the employer’s reputation. In his testimony, GC blamed the employer for the negative impact on its reputation because its employees had not remained securely silent on this matter.  In so doing, GC acknowledged that persons other than those directly involved have acquired knowledge or information concerning this matter.  It seems me obvious that such knowledge or information would indeed have a negative impact on the reputation of the employer, even if only a temporary impact. Notwithstanding this logical inference, it remains that the employer presented no evidence of actual impact to its reputation as an excellent provider of health care services.

36. 
Mr. Spinney, for the employer, presented five arbitral awards in support of the employer’s position: Re Network North (Sudbury Algoma Hospital) and Ontario Public Service Employees Union, Local 666 (1991), 20 L.A.C. (4th) 216; Re Bell Canada and C.E.P. (1993), 38 L.A.C. (4th) 409; Re Public Service Employees Relations Commission and B.C.G.E.U. (1996), 57 L.A.C. (4th) 365; Re Metropolitan Toronto (Municipality) and C.U.P.E., Local 79 (1997), 66 L.A.C. (4th) 350; and Re Shuswap Lake General Hospital and H.S.A.B.C. 92002), 107 L.A.C. (4th) 44. In all of these awards but one (Bell Canada which concerned a line technician installing telephone service), a male counsellor or therapist abused his position of trust with a client and engaged in inappropriate sexual contact with that client. In Network North, the counsellor, a social worker, convinced the client that sexual contact is a form of therapy and engaged in such activity while ostensibly “counselling” that client. The other cited awards analyze similar fact patterns. All involve sexual abuse of a client-counsellor relationship and the arbitrators in these awards are unanimous in accepting that a counsellor is in a fiduciary or trust relationship with a vulnerable client and that this professional relationship necessitates respect for certain boundaries for the therapeutic good of the client. The grievor in Network North held a Master of Social Work degree, had been a member of the appropriate professional association for six years (the Ontario Association of Professional Social Workers) and had served as an executive member of the regional professional association. Consistent with the present matter, the grievor in Network North denied having specific knowledge or awareness of any prohibition (per the professional code of conduct or employment policy) on sexual relations with clients.  That grievor recalled, however, the topic having been discussed in class when he took courses leading to the M.S.W. degree.  The arbitrator in Network North, and in the other awards mentioned above, dismissed the grievance challenging the sanction of termination. Armed with these precedents, the employer in the present matter acknowledges no mitigating factors which might justify a lesser sanction than dismissal.

37.
Mr. Levine, for the grievor, distinguishes the cited awards primarily on the basis that they all involve sexual contact with a client by an employee in the course of employment. That is not the situation in the present matter. There is no suggestion that GC ever engaged in a sexual relationship with C while she was in fact an in-facility client at the detox clinic. Counsel also observes that the letter of termination issued by the employer to GC records the employer’s position that the sexual or personal relationship between GC and C was not enough, by itself, to warrant the sanction of dismissal. As mitigating factors, Mr. Levine identifies GC’s otherwise creditable sixteen years of causal, temporary, and then full-time service working with detox clients; the lack of any relevant discipline during that period; the acknowledgment by Ouellette that, but for this matter, she would have no concern in continuing to work with GC; the lack of direct evidence that GC was aware of the written policy on Professional Conduct and Boundaries; the absence of an effort by the employer to expose GC to relevant policies after the improper internet activity incident; and the argued unreasonableness of the present policy (reflected in the testimony of Trites). 

38.
Having considered all the evidence and the submissions of the parties, I am struck by another factor that, in my opinion, clearly distinguishes the present matter from the counselling situations considered in the awards relied upon by the employer. With one exception those awards not only involved sexual misconduct in a counselling relationship but all involved trained (and in most instances, professionally qualified) counsellors. For example, in Network North, the grievor had attained a Master’s degree level of education in social work and was active in his professional association. In Public Service Employees Relations Commission, the grievor was a qualified psychiatric nurse who later became a registered social worker and in Shuswap Lake General Hospital, the grievor had completed a Master’s degree in social work and had been hired as a psychiatric counsellor. The exception is Metropolitan Toronto (Municipality) which concerned an assistant supervisor at a hostel and shelter for vulnerable men. That grievor, a high school graduate, had completed a three-year college program in administration and psychology and additional courses in administration and sociology. The grievors in these awards each had university training in their professional field and were undeniably inculcated with the ethical standards associated with their profession or discipline. They each breached the ethical standards of their discipline and profession by engaging in a sexual relationship with a client. Ethical responsibility was an element in their training. 

39.
What of GC?  He is not a high school graduate (has grade 11 only) but has completed some job-related courses; the evidence is not precise but it would appear that these relate primarily to his responsibilities in the methadone program (as noted previously, that was the main focus of his testimony). He drove taxi for approximately 25 years. Trites, who has one year of university study to his credit, is also classified as an addiction attendant. He testified that his job description qualifications and responsibilities are identical to those applicable to GC but that GC’s actual responsibilities differ, again as noted above.  The real difference between GC and Trites is that GC is identified as a methadone addiction attendant and has specific duties related to that program. As addiction attendants in the detox clinic, the evidence on behalf of GC is that his  duties and those of Trites are identical on paper but not in practice. GC is assigned responsibility for specific clients, Trites is not.  What, one may ask, qualifies GC to serve as a counsellor to clients in the detox clinic? The record in this matter discloses no such qualification. Trites, who has more formal education than GC, denies any real understanding of the rationale for the Policy on Professional Conduct and Boundaries and denies that the employer brought this Policy sufficiently to his attention. GC is in no better position to understand the rationale behind the policy and its details. (Undoubtedly, the lack of knowledge and understanding of its policies by staff members is a matter the employer will seek to rectify.)

40.
In this matter, both the letter of termination and the employer’s response to the grievance at the final level emphasize the breach of the counselling relationship which existed between GC and C.  It is that “professional” relationship which is the pivotal point in the employer’s assessment of the seriousness of the policy breach and its disciplinary response. Yet, with respect, it is a relationship for which there is no evidence that GC is qualified. The employer has seemingly acknowledged this lack of qualification for a counselling role by its decision to institute a new program delivery model in which the position of  methadone addiction attendant is replaced by trained social workers. I consider the assignment of GC by the employer to perform duties for which he is, on the record in this matter, unqualified and, what is more, untrained in his ethical responsibility to be a significant mitigating factor which must be considered along with those argued by counsel for GC.

41.
There is no evidence as to when GC commenced counselling individual clients in the detox clinic. What is clear is that his addiction attendant duties in the detox clinic differed from those other addiction attendants in that clinic –  for example, Trites.  In the absence of evidence on point, it seems logical that GC’s counselling duties in the detox clinic flowed from the perception of his position as methadone addictions attendant.  The decision to assign individual clients to GC for counselling was made by the employer. Yet, the job description for that position does not include individual counselling of clients in the detox clinic as one of the enumerated duties of a methadone addiction attendant. I observe that no such duty relates to the methadone program either – the job description merely states “refer and consult with addiction counsellors when required”, it does not identify counselling duties. The job description does include “provide one-on-one contact with the client on the unit” as a duty related to the detox clinic but I cannot find within that phrase a duty to provide individual counselling services. There is certainly nothing in the qualifications portion fo the job description for the methadone addictions attendant which relates to counselling training.

42.
Considering all of the evidence and the arguments of counsel, I conclude that GC engaged in conduct deserving of discipline.  Considering all the circumstances, I cannot conclude that termination of employment was a reasonable disciplinary response.  Exercising the authority conferred by the parties per article 17.13 of the Collective Agreement to vary the penalty, I substitute a lengthy period of suspension without pay in recognition of the seriousness of the breach of policy by GC, the multiple breaches of policy, the harm to C, and the self-interest which motivated GC’s breach all of which are tempered by the mitigating circumstances discussed above.  Because of their respective positions, neither party offered an opinion on the appropriateness of a varied penalty. Considering all the circumstances and the various breaches of policy, I am of the opinion that a period of suspension for a period of three (3) months without pay and benefits is just and reasonable.  

43.
I am not unmindful that, as a result of the employer’s notice to the Union, GC’s position as methadone addictions attendant will become redundant upon implementation of the new service delivery model. I am also not unmindful that the employer had considered, even if only briefly, transferring GC to duties not involving direct patient care and that, during the hearing, counsel for GC pressed for just such a return to employment as part of the order to be made in this matter.  The employer having given the notice to the Union, it seems to me preferable that the normal course of events should be permitted to unfold in relation to any negotiations arising between the parties regarding the invocation of bumping rights per article 20.04 of the Collective Agreement, etc. 

44.
That the new service delivery model for the methadone clinic is scheduled to commence in April 2005 is a factor that will undoubtedly be considered in the implementation of this award. Employee continuity in the context of addiction care may be of such importance that it may not be appropriate to return GC to his former position with duties in the methadone program given the brief period of time in which that program will utilize the services of a methadone addiction attendant. In case anyone reading this award fails to comprehend the point made previously, I wish to emphasize that if GC continues as an addiction attendant simpliciter, his actual duties should not include counselling individual clients because such a duty is not expressed in the job description (per the record in this matter) and because, on the record in this matter, it is a responsibility for which GC is not qualified.

45.
For the above stated reasons, the grievance is allowed in part and the penalty of suspension without pay and benefits for a period of three (3) months is substituted for the sanction imposed by the employer. I retain jurisdiction to assist the parties in the implementation of this award.

Done this 21st day of March 2005

John P. McEvoy

Adjudicator 

