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A W A R D

                                                                                                                                    
BACKGROUND AND PRELIMINARY MATTERS

1.

The grievances of Cynthia Enright and Charline Daigle were referred to me as Adjudicator pursuant to the relevant provisions of the Collective Agreement. The parties were in agreement that both grievances could be heard at the same time given that they arose from the same circumstances. Both Grievors had been employed in part-time positions in the Psychiatry Department (Mental Health Program – 3200 Unit) of the Moncton Hospital. They were employed on the day and evening shifts as Licensed Practical Nurses (LPN), formerly known as Registered Nursing Assistants. In the spring of 2005, the Employer reorganized the 3200 Unit and opened the 72‑Hour Assessment Unit, separate from but connected to the 3200 Unit. As a result of this reorganization the Employer advised the Grievors that their positions were being eliminated. They were given layoff notices and exercised their right to bump into alternative positions. Charline Daigle moved to a part-time LPN position in the Emergency Department and Cynthia Enright moved to a part-time position on nights in the 72‑Hour Assessment Unit. Both Grievors claim that there was no lack of work at the time of their layoff and asked to be reinstated to their former positions without loss of pay and benefits.

2.

The Employer in its replies (Exhibit 1, Tabs 13 and 15) to the grievances provided similar reasons to both Grievors as to why it had not violated the Collective Agreement. The initial reply to the Grievors in letters dated May 13, 2005 from Sherrill Proctor, the Nurse Manager of the Mental Health Program, commented in part as follows:

“You have asked that you remain on 3200 Unit, and/or that you be allowed to follow your work to the 72‑Hour Assessment Unit.

Mr. Hickes began our discussion by suggesting that there is in fact no reduction of work, therefore, there is no need for abolishment of your position. That statement is not entirely accurate.

As I explained, with the opening of the 72‑Hour Assessment Unit, there is a need to ensure sufficient levels of RN expertise within this specialized unit. In making this change we still must ensure there are sufficient numbers of RNs within the Adult Inpatient unit (3200).

In addition, as we discussed, there are many patient care activities that are interchangeable between the RN and LPN classifications. While the work performed by LPNs within the program has always been appreciated, there is now no longer a need for the services of LPNs, except for the .8 FTE position assigned to nights Monday to Thursday. As you know, this position has been claimed by a more senior LPN currently assigned to 3200.

With the change in patient care delivery through implementation of the 72‑Hour Assessment Unit, difficult decisions had to be made as to the correct skill mix of required classifications. Of course all of this had to be done while staying within the funding guidelines stipulated by the Mental Health Services Division.

In consideration of all the facts, I am not prepared to alter management’s decisions in this matter. Your grievance is therefore respectfully declined.”

It should be noted that the .8 FTE position on nights in the 72-Hour Assessment Unit was claimed by one of the Grievors, Cynthia Enright, as the senior LPN.

3.

The Employer’s reply to the grievance at the final level from Fonda Kazi, Vice-President, Community Health is dated July 7, 2005. This letter which was sent to both Grievors stated as follows:

“It is my understanding that this grievance pertains to Articles 8, 20 and other related although unspecified Articles of the CUPE Collective Agreement. Should this be incorrect, please inform me upon receipt of this letter.

I appreciate meeting with you to discuss your concerns pertaining to the Mental Health Program changes. I would like to take this opportunity to expand on a few points. 

The implementation of the 72 hour assessment unit has a direct impact on the staffing of the Mental Health Program. The success of the new unit is dependant upon the appropriate skill mix to ensure that we meet the needs of our clients. As the treatment plans are more intensive for this highly specialized unit, it was determined that the skill mix required for the unit would be that of a nurse, whose combined education and training would be better suited to meet all of the client needs.

The fact that ‘some’ patient care activities are interchangeable between LPNs, psychiatric attendants, youth care workers and RNs can also lead to some confusion. However, this issue was taken into consideration when the staffing decisions were finalized and it resulted in the need for a .8 FTE LPN position on nights.

Your comments pertaining to the similarities of the pediatric observation and assessment area and the 72 hour assessment unit are not accurate. The pediatrics observation and assessment area is not a specialized mental health unit. In determining staffing needs, it was deemed appropriate by the Women’s and Children’s Health Program directors to staff the pediatrics observation area with LPNs, as they are skilled to meet the needs of these types of patients.

The services provided by LPNs within the Mental Health Program are appreciated. However, the determination of staffing needs is complex and in consideration of all the facts, I agree with the decision made and for this reason, I must deny your grievance.”

EVIDENCE

4.

There were three witnesses called by counsel for the Union to give evidence at the adjudication hearing. They were the two Grievors, Cynthia Enright and Charline Daigle, and Nancy Cullens, a Shop Steward with the Union. The three witnesses called by the Employer were Marilyn Bishop, the Administrative Director of the Mental Health Program at the Hospital; Sherrill Proctor, the Nurse Manager of the Mental Health Program and formerly Nurse Manager on the 3200 Unit; and, Wayne Ross, the Manager of Labour Relations. There were no preliminary objections raised by counsel for either party with respect to the reference of the grievances to adjudication.

5.

The grievances arose as the result of the Employer changing the classification mix of employees working in the Psychiatry Department at the Hospital. These staffing changes were made following a reconfiguration of the patient rooms within the Department. Prior to the changes there were eighteen beds in what was known as Unit 3200 and four beds in a Concentrated Nursing Care unit. There were two nursing stations, one for each unit. It was decided to create a third unit known as the 7200 Unit or 72‑Hour Assessment Unit. This 7200 Unit also had its own nursing station and was physically separated from the 3200 Unit. The 7200 Unit was only open during certain days of the week and during the nights there was access from the 7200 Unit to the 3200 Unit.

6.

There were no increases in the staffing requirements provided for in the budget with the opening of the new 7200 Unit. There was instead a reduction in the number of beds in the 3200 Unit and the money saved from this went toward the staffing in the 7200 Unit. As a result of the creation of the stand alone 7200 Unit the Employer determined that it was necessary to increase the number of RNs available by one full-time position so that a nurse could be stationed in each unit during the busy shifts. Prior to the increase in the number of RNs the number of LPN positions within the Department had been 2.1 FTEs. Although these 2.1 FTEs were allocated amongst three part-time positions, one of these positions at the time of the grievance was not filled and the Grievors worked more or less full-time hours. Following the opening of the 7200 Unit the number of LPNs in the budget was reduced to one part-time position (.8 FTE) assigned to the night shift in the new 7200 Unit.

7.

As a result of the reduction in the number of LPN positions in the budget, the Grievor’s positions were eliminated. Cynthia Enright chose to bump into the new .8 FTE LPN night position in the new unit. Charline Daigle bumped into a part-time position in the Emergency Department. The bumping rights of the Grievors are not an issue in this grievance and it is accepted that these layoff and bumping rights were fully respected. The job description for the RN in the 72‑Hour Assessment Unit was submitted in evidence as Exhibit 1, Tab 2. This position has been filled. 

8.

Since the new 7200 Unit has been opened, the Grievors claim that Psychiatric Attendants and Youth Care Workers have been hired to do work which they as LPNs previously did. Their concern was that the Employer wanted to hire male Attendants to replace them. The evidence, however, did not clarify that this was in fact what had happened within the budget format. There was some evidence to indicate that Attendants and Youth Care Workers had been hired on a casual basis to fill in for absences from time to time.

9.

The evidence indicated that the classification composition on the 3200 Unit has varied over the years. Prior to 2001 there was only one LPN position on the 3200 Unit. In 2001 three part-time LPN positions equivalent to 2.1 FTEs were posted and the Grievors were successful in filling two of these position. As noted earlier, the third position eventually went vacant and the Grievors were called in to pick up the additional hours on a casual basis.

10.

The evidence also indicated that there was a high level of cross over in duties among the various classifications working in the 3200 Unit. The evidence of the two Grievors is that they were both anxious to be assigned more duties when working on the 3200 Unit. Their evidence was that they were able to assist the RNs by performing some of the nursing duties although there were certain RN duties that they could not be authorized to do, such as passing out medications and completing the patient history. Another duty which LPNs could not do was “therapizing” with patients. This is a duty, however, that can be done by Attendants and RNs. The evidence was that LPNs have relieved RNs in the Concentrated Nursing Centre but in doing so they have not been required to perform all of the duties.

11.

It was suggested by Nancy Cullens, the Shop Steward, that the number of LPNs in the psychiatry units may have been reduced so that more male Attendants could be hired. There was no evidence, however, to support any discriminatory basis for the change in classifications in the unit. Sherrill Proctor, who has been responsible for staffing in the 7200 and 3200 Units, explained the need for two RNs to work in the 7200 Unit. She also explained that the number of RNs is based on the number of patients receiving ECT treatments. Her evidence supported the conclusion that the change in staffing was due to the creation of the 7200 Unit. If the 7200 Unit had not been created there would not have been any change in staffing requirements although the vacant .7 LPN position which the Grievors were filling on a casual basis would eventually have been posted. Sherrill Proctor also explained that many of the casual hours that have recently been available have been due to a shortage of RNs. Those employees hired as casuals to fill in have been chosen on the basis of their ability to do the duties and their availability. In certain cases a Youth Care Worker may have been hired on a casual basis to do certain duties because a LPN was not available on that day. 

ARGUMENT

12.

Counsel for the Union argued that the evidence supported a conclusion that there was no need to eliminate the 2.1 LPN positions that were in the budget for the Psychiatric Department prior to the opening of the 7200 Unit. It was noted that there has been sufficient work for casuals under the new system to have allowed the Employer to maintain the 2.1 LPN positions. Reference was made to Brown and Beatty’s text, “Canadian Labour Arbitration” (November 2005; Topic 6:2200) which refers to the essence of the layoff as “a lack of available work”. If there has been no reduction in the workforce, it was argued that it is difficult to find that a layoff situation existed. Further, reference was made to recall rights of employees on layoff and the requirement that the Employer recall an employee when work of a temporary nature existed in the employee’s classification.

13.

Counsel for the Union made reference to the following arbitration decisions: Re Spantec Constructors Ltd. and International Union of Operating Engineers, Local 955 (1996), 51 L.A.C. (4th) 267 (McFetridge); Re Huronview Home for the Aged and S.E.I.U., Loc. 210 (1996), 57 L.A.C. (4th) 252 (Dissanayake). Both of these cases dealt with layoff and emphasized the need that layoff should only occur where there is a true shortage of work.

14.

If, in fact, there was a lack of work, counsel for the Union argued that the wrong individuals were laid off. A Psychiatric Attendant could have been laid off rather than the Grievors. It was argued, however, that there had actually been an increase in the hours of work and that the Grievors should be reinstated to the positions they formerly held.

15.

Counsel for the Employer argued that the workplace was reorganized for reasons of patient care. It was noted that there was no evidence or argument that the rearrangement was not for bona fide reasons. Further, it was noted that following the reorganization there were the same number of beds in the department but one additional nursing station. This additional nursing station, it was argued, necessitated the hiring of an additional RN as it was close to being a stand alone unit. It was noted that nurses are required in order to be able to perform all of the duties required of a person in charge of a nursing station.

16.

Counsel for the Employer argued that the Union had not called evidence to demonstrate that the work for LPNs still exists. It was argued that the Employer has met the requirements of the Collective Agreement with respect to the bumping process and with respect to the staffing requirements for the work performed.

17.

In support of his arguments, counsel for the Employer referred to the following arbitration decisions: Re CUPE 1252 and Region 5 Hospital Corporation (LeBlonde and Leclerc Grievances) (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Donald McLean dated October 17, 1994); Re Susanne Mantha et al. and Region 5 Hospital Corporation (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Brian Bruce dated July 14, 1994); Re Helene Bursey and Saint John Regional Hospital (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Brian Bruce dated June 26, 1992); Re New Brunswick Nurses’ Union and Department of Health and Wellness (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator John McEvoy dated December 6, 2006); Re Jones v. New Brunswick (Board of Management) [2004] N.B.J. No. 345 (decision of the New Brunswick Court of Appeal dated August 5, 2004).

DECISION

18.

The issue to be determined is whether the Employer has improperly laid off the Grievors from their part-time positions as LPNs in the Psychiatry Department.

19.

The Employer in its evidence explained why it eliminated 1.3 FTE LPN positions. This elimination occurred following the opening of the new 7200 Unit which is part of the Psychiatry Department. It was necessary for the Employer to operate this 7200 Unit within the existing budget. The fact that another nursing station had been added, it was argued, necessitated the creation of a new RN position. This new RN position is roughly equivalent to the 1.3 LPN positions which were eliminated.

20.

The Union has not suggested that the Employer’s decision to add one RN position was made in bad faith. The evidence indicated that there are certain nursing duties which LPNs are not qualified or authorized to perform. The Employer must operate within the limitations for which the professional certifications for the various classifications allow. It also is not a question of whether there may have been alternative ways for the Employer to have rearranged the workforce. It is merely a question of whether the Employer, in selecting the organization scheme it did, was acting in bad faith or discriminating against the Grievors contrary to the provisions of the Collective Agreement.

21.

As noted, the Union did not seriously question the necessity for the Employer to appoint an additional RN. The Grievors’ concerns appeared to be focused more on whether the Employer might have eliminated a Health Care Attendant or other classification rather than 1.3 LPN positions. It was clear from the evidence that the Grievors appreciated there were limitations on the duties which they could perform as LPNs. They were also dedicated employees who were anxious to be assigned additional duties to those they had been performing on a regular basis. As noted, however, there were certain certification limitations as to the nursing duties that they could perform.

22.

The Grievors have argued that there is work being performed on the 3200 and 7200 Unit which they are qualified to do. They have failed to show, however, that the Employer acted in bad faith in assigning the work to the classifications which it did. There was no evidence to suggest that the employees in these other classifications were working beyond the scope of the duties assigned to their classification. The evidence which the Grievors did present related more to the situation of when casuals are called in on short notice to substitute for an employee who is absent. In such cases an employee of the same classification has not always been available and the Employer has accepted casuals qualified in other classifications. This cannot be seen, however, as indicating that the permanent assignments in the Psychiatry Department are inappropriate or improper.

23.

There was limited evidence with respect to the number of employees in various classifications who were hired on a casual basis to replace employees who were absent from the 7200 and 3200 Unit following the reorganization. This evidence, however, was not critical to the Employer’s decision to add an additional nursing position to the complement. The Employer’s evidence was that often the replacement choices on a casual basis were dictated by the availability of individuals, as opposed to the Employer’s attempt to replace the classification of the absent employee. The fact that employees of different classifications could be called in on a casual basis to fill the necessary positions on the 7200 and 3200 Unit did suggest that there may very well have been different options which the Employer might have chosen in terms of the classification mix. It may very well have been possible to have maintained the 2.1 LPN positions and eliminated an Attendant position. As noted, however, the Employer has the right to make these choices under the management rights provisions of Article 9 of the Collective Agreement. 

24.

If, in fact, there are permanent employees on the 3200 and 7200 Unit who are performing duties outside the scope of their classification, to the extent that it would bring their work within the LPN classification, this could be subject to challenge. From the evidence, however, it was clear that there is a significant overlap in the work of the various classifications utilized in the Psychiatry Department and the evidence was not provided that would indicate any position had been misclassified. The fact that a full-time RN position has been added due to the need to staff a new nursing station in the 7200 Unit provides strong support for the Employer’s decision to eliminate 1.3 FTE LPN positions as a means of staying within its budget. Supposedly the new RN position would cover off at least some of the duties formerly performed by the 1.3 LPN positions.

25.

The Grievors have claimed that the Employer breached Articles 31, 8 and 20 of the Collective Agreement. In particular, the Grievors have claimed that they were improperly laid off under Article 20 of the Collective Agreement. On the basis of the evidence and argument, it is determined that the Grievors have failed to prove that the Employer has violated the provisions of the Collective Agreement in determining to layoff the Grievors.

26.

For all of the above reasons the grievances are dismissed.



DATED this 19th day of May 2006.

                                                                  
Brian D. Bruce, Q.C.

Adjudicator

APPENDIX “A”

List of Exhibits Submitted at Adjudication Hearing

on March 30, 2006

  1
Document Book


Tab 1
Generic Job Description for a Licensed Practical Nurse


Tab 2
Job Description for 72 Hour Assessment Unit – Nurse


Tab 3
Document entitled “Working Together A Framework for the Registered Nurse and the licensed Practical Nurse”


Tab 4
List of RNA Duties


Tab 5
South-East Regional Health Authority Mental Health Nursing Assessment Form


Tab 6
72 Hr Assessment Unit Policies & Manual


Tab 7
Letter from the Hospital Standards Project to the Chief Executive Officers of Region Hospital Corporations with attached portions of Standards for Psychiatric Services in Hospitals


Tab 8
Floor Plan for level 3 of South-East Health Care Corporation


Tab 9
Vacant Position Posting dated December 15, 2005, Competition No. 25‑831


Tab 10
Seniority List


Tab 11
Job Description dated May 2005 for Night Support Staff


Tab 12
Change of Position Form dated April 25, 2005, submitted by Charline Daigle


Tab 13
Grievance and Response for Charline Daigle


Tab 14
Payroll/Personnel Earnings Summary for Charline Daigle


Tab 15
Grievance and Response for Cynthia Enright


Tab 16
Payroll/Personnel Earnings Summary for Cynthia Enright


Tab 17
Collective Agreement between the Canadian Union of Public Employees and Board of Management as Represented by the Hospital Boards of the Hospitals Listed Under Part III First Schedule of the Public Service Labour Relations Act
