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Introduction
1.
This matter concerns a policy grievance in which the union claims that the employer breached the governing Collective Agreement by not posting a full-time vacancy for a position as Support Services Supervisor 2 (SS-2). The desired remedy is that the employer post the vacant position. Critical to the success of this grievance is proof that a vacancy actually existed. The union seeks to satisfy this onus by the evidence of witnesses detailing the workload and employee complements on various shifts at the place of employment. In response, the employer relies upon its residual  management right under the Collective Agreement to organize its workplace. 

2.
Six witnesses testified at the hearing (two for the Union and four for the Employer, including the third party). Fifteen documents were received as exhibits. There were no preliminary matters raised by the parties. The third party was present and exercised his rights of  participation by questioning witnesses and providing his own testimony.  

3.
Brenda Vienneau and Steve Thompson testified on behalf of the union. Vienneau is a health records clerk with the respondent employer at its Moncton Hospital and serves as a shop steward with the union local, a position in which she has some years of experience.  Thompson worked in the housekeeping unit of the hospital where he performed essential cleaning duties and, during the time period relevant to this matter, some supervisory shifts. Testifying on behalf of the employer were Jamie Harrison, at the relevant time the housekeeping manager at the Hospital; Wayne Ross, human resources advisor and manager of labour relations; Simone Jobin, human resources advisor with thirteen years experience with the Employer; and the third party, Eric Pitre, the part-time supervisory employee in housekeeping whose change from part-time to full-time status resulted in the present grievance.  

4.
Each witness, in my opinion, testified truthfully to the best of their recollection and understanding of events. Where differences occur in their respective versions of events, such differences arise from the limitations imposed by our humanity – we can only recount and interpret that which we have perceived and experienced. For example, the two witnesses for the union testified that, on one occasion, Pitre stripped and waxed an operating room floor. Vienneau and Thompson perceived this occurrence as evidence that Pitre had entered into the duties of a general services worker and was no longer performing the duties of a supervisor. For his part, Pitre acknowledges that he did indeed strip and wax the floor but he adds an explanation unknown to Vienneau and Thompson at the time – that he stripped and waxed the floor to demonstrate proper technique to a new (named) employee who had not previously performed that cleaning task (an explanation unchallenged in cross examination). Thus, the testimony of these witnesses is actually consistent though their respective interpretations and understandings of the particular event differ. In general, I do not find the evidence of the witnesses for the union and for the employer inconsistent in relation to the facts essential to this matter. 

The Facts
5.
In 1999, Eric Pitre, the third party, commenced employment with the respondent employer as a general services worker (GW03) at the Moncton Hospital. Employed on a casual basis, Pitre did not enjoy a minimum guaranteed number of hours per week and was not considered part of the bargaining unit. Later that same year, Pitre’s employment status improved slightly with a  minimum guarantee of 33.08 hours of work every two weeks. In 2001, Pitre entered the bargaining unit when he successfully applied for a part-time support services worker (SU-2) position with a guarantee of 60 hours of work in each two weeks period.  Seeking to improve his employment position even further, Pitre applied in late 2001 for a part-time position as Support Services Supervisor (SS-2) in the housekeeping department and was again successful. The posting notice for the SS-2 position did not specify the minimum number of hours of work per two weeks period other than identifying the shift duty as “[a]t present Saturday, Sunday & Statutory Holidays 0800–1600 hours, 1600–2400 hours, subject to change” (emphasis added).  During his interview for the SS-2 opportunity, Pitre learned that he should expect to work full-time hours notwithstanding the part-time status of the posted position. One of the persons conducting that set of interviews, Wayne Ross, recalled that budgetary approval had been granted for a .8 permanent part-time position but the selected applicant would in fact be expected to work full-time hours. The extra hours existed to cover the absences of supervisors on course assignments and absences created by vacations and sick leave. The interviewers informed Pitre of this reality and advised him to expect a change to full-time status at some time in the future. Pitre commenced the duties of this .8 supervisory position in January 2002.  It is to be observed that the employment record maintained by the employer and received in evidence confirms Pitre’s testimony regarding his changing job status, classifications, and guaranteed hours of work since 1999. 

6.
Apparently, Pitre is a natural supervisor who has impressed his superiors with his efficiency, dedication and interpersonal skills. Early in his new role as part-time supervisor in housekeeping, Pitre worked a combination of evening shifts during the regular work week with another supervisor, one “C”, and two weekend shifts by himself.  Later this regular rotation became complicated by implementation of a decision that all supervisors in the household department share the burden of working the less-than-popular weekend shifts. It came to pass fairly quickly that C developed health issues so that the number of weekday evening shifts worked by Pitre increased from three per week to five per week, all generally during the Monday to Friday period.  According to Pitre, this situation continued for approximately 1.5 to 2 years. There was also a period during which C returned to her former duties on a work re-entry program – she had been on a leave during which time she received worker’s compensation benefits. Eventually, C’s health status resulted in an scheduling accommodation by the employer such that she no longer worked evening shifts (16h00 to 24h00) but transferred to day shifts.  As a result, in weeks when Pitre worked two weekend shifts as his share of the weekend shift burden, he only worked three weekday evening shifts (a total of five shifts during that week). In these instances, the employer had Steve Thompson (a full-time employee classified as a general worker – GW3) fulfill the role of supervisor for the two remaining weekday evening shifts. During some weeks, Pitre and Thompson worked together on two shifts. At these times, Pitre treated Thompson as an equal supervisor but understood that it was he, Pitre, who actually held responsibility as supervisor. For example, Pitre undertook annual performance evaluations of shift personnel but, at his invitation or direction, Thompson either sat in on some employee reviews or undertook some by himself.   

7.
The evidence presented on behalf of the union does not differ. Brenda Vienneau explained that C, a supervisor in housekeeping, had moved to day shifts due to a disability and had been replaced (at least, initially) on a temporary basis during the 14h00 to 24h00 shift by Pitre and Thompson. The latter two individuals shared C’s former evening shifts with Pitre taking three shifts and Thompson taking the remaining two shifts per week. It is to be noted that  Thompson, a full-time employee, had greater seniority than Pitre, a part-time employee. In cross examination, Vienneau acknowledged that Thompson might properly be considered to have been filling-in for Pitre on the two supervisory shifts per week, rather than directly for C.  For his part, Thompson testified that he had worked two or three evening shifts per week with C during the five years prior to her medical condition caused her to leave that shift.  When the employer accommodated C by moving her day shifts, Thompson understood that Pitre had been selected to replace her, at least temporarily, in relation to the five weekday evening shifts per week.  In cross examination, Thompson acknowledged that he had served as a substitute supervisor for both C and Pitre when either one of them had not been available to work an evening shift during the week. Later, he described this situation as involving Pitre as the temporary supervisor in lieu of C during the evening shift and that he, Thompson, “subbed” for Pitre when Pitre was not available for an evening shift. 

8.
Vienneau and Thompson agree that C did not work her usual evening shift for approximately two years and that during this period, Pitre worked full-time hours. At a staff meeting in late 2004, Thompson learned that Pitre had become a full-time supervisor – information which caused him some concern because he had not seen any posting for such a position.  As explained by Vienneau, the employer should have posted C’s vacated position as supervisor on the evening shift because C had been absent for approximately two years. Instead, the employer had two employees share the duties of that shift – one a part-time employee, the other a full-time employee. Then, without posting the vacancy, the employer appointed the part-time employee (Pitre) to the full-time position in preference to a full-time employee. In cross examination, Vienneau acknowledged that job classifications and posting notices are not location or area specific. She asserted, however, that applicants are informed as to the specific location within the hospital in need of personnel.

9.
Vienneau and Thompson were aware that Pitre had been selected in 2004 (following posting of a vacancy and proper selection procedures) for a full-time position as a support services worker (SU-2) and understood that he had commenced to perform the duties of that new position. Vienneau was also aware that the employer had requested Pitre to stay in his part-time supervisory position notwithstanding his selection for the full-time SU-2 position. They testified regarding an incident when Pitre was observed stripping and waxing the floor in one of the operating rooms at a time well after his selection for the SU-2 position. They were both clear that stripping and waxing a floor is inconsistent with the duties of a supervisor but is consistent with the duties of a support services worker. They interpreted this incident as Pitre job-shadowing i.e. learning the tasks of his new SU-2 position and it is the primary proof that Pitre had commenced the duties of the SU-2 position at the relevant time and, accordingly, the employer should not have enhanced his status to that of a full-time supervisor, SS-2, without following proper procedure by posting the vacancy for the supervisor’s position on the 16h00 to 24h00 shift i.e. Pitre could not be reclassified as a SS-2 when his existing classification was SU-2. 

10.
The evidence presented by the employer is to the opposite effect. Pitre acknowledged that he did indeed stip and wax an operating room floor during the relevant time period but explained that he did so in his role as supervisor to demonstrate proper technique to a new employee, one N. He acknowledges that he applied for the full-time SU-2 position and that he was the successful applicant. He applied for the SU-2 position to gain full-time status because he had grown impatient waiting for his officially part-time supervisory position to become full-time, particularly considering his wish for enhanced pension benefits. However, according to Pitre, he never commenced the duties of the SU-2 position because, in the meantime,  the employer encouraged him to stay in his supervisory position and then changed his status from part-time to full-time. The “meantime” actually extended over several weeks and beyond the normal 30 days period declared by the employer’s policy on internal transfers (extendable to a maximum period of 90 days). 

11.
Jamie Harrison, then Pitre’s direct supervisor in housekeeping, and Wayne Ross testified that Pitre did not enter into the full-time SU-2 position. It is both their evidence and Pitre’s that he did not undertake any of the usual job-shadowing associated with a move to a new position; did not receive any training for the duties of the new position; and that his wage rate was not adjusted to that of the SU-2 position.  Documentary evidence submitted by the employer confirms Pitre’s SS-2 status during the period when he was observed to have stripped and waxed the operating room floor. This evidence, the actual time schedule for the specified week in August 2004, lists the supervisory personnel on duty (which includes Pitre) and is confirmed by the employer’s payroll record for Pitre during this period.  

12.
The evidence clearly establishes that Pitre held a .8 part-time SS-2 position but worked full-time hours when the employer elevated his status to full-time by adding the .2 guaranteed hours – indeed, that Pitre had worked full-time hours since his selection for the part-time SS-2 position.. The contradictory testimony of Vienneau and Thompson in this regard reflect conclusions based on their individual impressions or understanding of events as observed. Their testimony is inconsistent with the factual record; it is impressionistic rather than informed.

13.
The union presents a second basis to support its position that Pitre had SU-2 status at the relevant date. This relates to the events in August 2004 when the employer prepared for a possible labour disruption as the parties entered a new phase in their bargaining for a new collective agreement. The labour disruption materialized during several weeks from late September to the end of October 2004.  Thompson testified that, on at least one occasion in August 2004, Pitre actually worked the 24h00 to 08h00 shift and performed the duties of the SU-2 position. Pitre explains his presence during that shift as fulfilling a direction from the employer to become more familiar with and assess the work performed by employees on that shift in preparation for the anticipated labour disruption. He also notes that the evening supervisor (that is, the supervisor of the 16h00 to 24h00 shift) has responsibilities in relation to the 24h00 to 08h00 shift; for example, to ensure that sufficient employees are present so that the scheduled work can be completed and, occasionally, to be on site to supervise those employees. Thompson acknowledged that he had been aware of Pitre’s presence on the midnight shift, though he had not seen Pitre on such occasions, and that it is not unusual for the evening shift supervisor to spend some time on the midnight shift. As to performing specific work functions, Thompson acknowledged that even he has made a bed when on supervisory duty. 

14.
To repeat, this testimony is relied upon to establish that Pitre had commenced the duties of the SU-2 position.  Yet, like the testimony regarding Pitre stripping and waxing the operating room floor, it is impressionistic rather than informed and is contradicted not only by the testimony of Pitre and of other witnesses but also by the documentary evidence, particularly the payroll record maintained by the employer. 

15.
I find that, when the employer acted to enhance his status to full-time SS-2, Pitre was employed on a .8 part-time basis in the SS-2 classification. Though the successful applicant for the SU-2 position, he did not take up that position in response to the employer’s preference that he remain in his supervisory position. Jamie Henderson, then manager of housekeeping services, testified specifically and directly on this point.  That Pitre did not take up his new duties in the SU-2 position within thirty days (nor within the permissible maximum of ninety days) did violate the employer’s policy on internal transfers but I do not believe that has significance for present purposes.  It is policy designed to rationalize such transfers; it does not mandate such transfers and is not a matter specifically addressed by the Collective Agreement. Here, the employer and Pitre mutually agreed that he remain in his present position.  This point of factual dispute is recorded in this award for the sake of completeness rather than decision. Significantly, counsel for the union seemingly abandoned this point in the face of the mounting evidence contradicting the union’s position. Mr Levine, counsel for the union, did not cross-examine Pitre on his employment classification at the relevant time nor did he include this point in his closing argument. I believe he, quite properly and professionally, chose the course consistent with the overwhelming weight of the evidence.

16.
Various witnesses testified as to their knowledge of specific instances in the past when the employer modified the status of an existing employee from part-time to full-time. By its evidence on this point, the union sought to establish that such change has occurred only in response to increased demand for services when the employer authorized new hours of work.  On the view I take of tis matter, it is unnecessary to detail this evidence.

17.
Wayne Ross added a further factual element – and one not disputed by the union. Both before and after C transferred from evening to day shifts, the full-time equivalent complement for supervisors in housekeeping was 4.8 employees. Prior to the accommodation of C, Pitre had worked the evening shift for a considerable period of time (gauged by Ross, in years) – though not with the frequency that he did after she became ill.  Ross also stressed that Pitre had been working full-time hours since he commenced the duties of his .8 part-time SS-2 position; his total number of hours of actual work did not increase because of C’s transfer to day shifts. In his view, even if C had not transferred to days, Pitre would eventually have had his status increased from .8 part-time to full-time because the work had always existed, it was the budgetary approval which had been lacking.    

Position of the Parties
18.
The union acknowledges Pitre as a competent and capable employee but argues that the employer appointed him to an existing position within the bargaining unit to perform the supervisory functions of C during the 16h00 to 24h00 shift after her transfer to days.  These were not new hours created by new demands for services to be performed by bargaining unit employees; these were existing hours of bargaining unit work. They were, in fact, the hours of C’s vacated position as supervisor during the evening shift. In other words, the additional .2 FTE added to Pitre’s .8 part-time position came from C’s vacated evening shift position, a vacancy which should have been posted under the Collective Agreement.  It is critical to the union’s position that a vacancy existed to which the employer improperly appointed Pitre without following the posting requirements of the Collective Agreement.  As succinctly expressed  by Vienneau: no new hours were found to justify Pitre’s appointment to the full-time position as supervisor on the evening shift; those hours already existed in the position vacated by C. 

19.
In his closing, counsel for the union elaborated on the source of these found hours which the employer added to Pitre’s position to make it full-time. Counsel reasoned that, when C returned to work on day shifts, she continued unable to fulfill all the duties of her supervisory position so that the extra hours could be assigned to Pitre. However, this explanation rests on a firm foundation of speculation as it is unsupported by any evidence as to the actual performance by C of her duties after her return to work. The evidence is that for a period of time C returned to work pursuant to a work re-entry program, which may imply a gradual resumption of duties, but there is no evidence concerning C’s hours of work in the period reasonably preceding the conversion of Pitre’s position to full-time.

20.
In support of the union’s position, counsel relied upon selected passages from Brown & Beatty, Canadian Labour Arbitration (3rd Ed.), particularly at para. 2510 and several arbitral awards concerning the existence of a vacancy. These authorities support the principle that a vacancy exists not by the fact that an existing employee resigns or retires, simpliciter, but upon the determination by the employer that sufficient bargaining unit work exists to justify the position. If these criteria are established, the arbitral jurisprudence indicates that (a) the “vacancy” is to be posted under the relevant terms of the collective agreement and (b) employer preferences for alternatives modes of satisfying the job functions are constrained by the requirements of the collective agreement e.g. Re Horton Steel Work Ltd and United Steelworkers, Local 3598 (1973), 3 L.A.C. 54; Re Maplewood Nursing Home Ltd., Tilsonburg (Maple Manor) and London & District Service Workers’ Union, Local 220 (1989), 9 L.A.C. (4th) 115. Accordingly, an employer cannot replace a resigned full-time employee by dividing the functions of the vacated position among part-time employees so as to achieve greater efficiencies and flexibility e.g. Re Caressant Care Nursing Home, Listowel and U.F.C.W., Local 175 (1988), 3 L.A.C. (4th) 236 (employer improperly replaced resigned full-time housekeeper by dividing work assignment between two newly hired part-time employees); and Re Provincial Health Services Authority and CUPE, Local 805 (2003), 125 L.A.C. (4th) 163 (employer improperly replaced resigned full-time cook with three new part-time positions). 

21.
Considering these and other arbitral authorities, counsel argues that C’s absence was not temporary; that she was not returning to her position as supervisor on the evening shift; that supervisory positions are bargaining unit positions under the Collective Agreement; and that the employer redistributed a portion of C’s full-time workload to a part-time employee (Pitre) to justify his promotion to full-time status.  

22.
The employer presented a different position on the merits. Counsel argued that no vacancy existed because C continued to work as a supervisory employee. The employer had merely accommodated C by a transfer to a different shift. The employer relies upon the distinction between a “position” (a supervisor with the classification SS-2) and a “work assignment” (a supervisor on the evening or day shift): see, Re Niagara District School Board and E.F.T.O. (2003), 126 L.A.C. (4th) 247, at 257.  Counsel argues that Pitre’s supervisory job functions, as expressed in hours of work, did not increase because of the accommodation of C. Instead, the evidence is that Pitre had worked full-time hours since the day he commenced his supervisory position, notwithstanding that it was posted as a .8 part-time SS-2 position. Thus, the actual hours were not new hours added to his part-time position; they always existed. The only change was the budgetary approval to modify Pitre’s status from part-time to full-time to reflect the reality of his work schedule. Counsel argues that the arbitral awards relied upon by the union are distinguishable because they arose in the context of a physical absence; that is, a retirement or resignation. Counsel points to the right of the employer to organize its workplace, a right affirmed by the Collective Agreement. Management’s exercise of this right is subject only to the requirements of reasonableness and fairness as well as any limiting provisions of the Collective Agreement: see, inter alia, Brown & Beatty, Canadian Labour Arbitration (3rd Ed.) at para. 5:2000; and Re Canada Post Corp. and C.U.P.W. (Oake) (1993), 39 L.A.C. (4th) 126. Again, relying on Brown & Beatty, at para. 5:2510, no vacancy existed on the facts of this matter to trigger the posting requirements of the Collective Agreement.

The Collective Agreement
Article 2 – Definitions
2.02 Employees shall be subdivided into the following categories:

a) “Full-time employee” – A person who normally works the number of hours provided for in the present agreement and who is hired for an indefinite period.

b) “Part-time employee” – A person who normally works on a regular basis a lesser number of hours than provided for in the present agreement, but more than fifty (50) hours within two (2) consecutive pay periods and is hired for an indeterminate period.

c) “Temporary employee” –  A person hired for a fixed period and may be required to work on a full-time or part-time basis. After a continuous period of employment of six (6) months, they are to be assigned or appointed to the bargaining unit. 

Article 9 – Management Rights
9.01 All the functions, rights, powers and authority which are not specifically abridged, delegated or modified by this Agreement are recognized by the Union as being retained by the Employer.

Article 31 – Vacant Positions
31.01   When any vacancy occurs or a new position is created within the bargaining unit, the Employer shall post notice of the vacancy for a minimum of seven calendar days. Such notice may be forwarded by the hospital to the Local.

31.02 Such notices shall contain the following information:

a) duties of the position;

b) essential qualifications as per the class specifications;

c) other job requirements;

d) hours of work;

e) salary; and

f) date of posting.

The job requirements must be relevant to the position.

31.03 Appointment to the position shall be made of the applicant with the greatest seniority from among those who meet the necessary job requirements as posted.

Decision
23.
Notice of a vacant position serves a valuable function under the Collective Agreement. The posting brings  to the attention of members of the bargaining unit available opportunities for career advancement and a change of employment.  For the employer, posting  is directed to a pool of potential applicants who have already demonstrated to the employer the strength of their abilities and of their dedication to excellence. An employer is able to make a better informed decision when interviewing an existing employee than when relying on a brief interview, letters of reference and similar records in relation to an applicant previously unknown. 

24.
The union argues that the employer breached the Collective Agreement by not posting notice of a vacancy in relation to the position of full-time supervisor on the evening shift. Article 31.01 requires the employer to post notice “when any vacancy occurs or a new position is created“. Here, the union does not argue that the employer created a new position; it argues that a vacancy existed because supervisor C transferred from weekday evening shifts to weekday shifts. 

25.
This proposition can be examined from two perspectives. First, did Pitre’s actual hours of work increase because of the employer’s action? The evidence is decidedly negative on this point. When interviewed and then selected for the .8 part-time SS-2 position, Pitre was informed that his actual hours of work would be those of a full-time employee. And, indeed, they were from the “get-go” as acknowledged by all witnesses in this matter. Pitre worked full-time hours before and after implementation of the employer’s decision to change his employment status. The change made no difference to the hours of work actually performed by Pitre; it changed his employment status with positive consequences for his benefit entitlements under the Collective Agreement. In other words, it was merely a change in status. It is interesting to note that both before and after the employer’s decision, Pitre apparently satisfied the definitional requirements for a full-time employee under the Collective Agreement. Article 2 defines “full-time” and “part-time” employees not by reference to their status according to their initial appointment (i.e. by reference to the posting notice) but by two criteria: (a) hours that the employee “normally works” and (b) being hired for an indeterminate period – this second criterion being applicable to and satisfied by both “full-time” and “part-time” employees.  Pitre always worked the hours of a full-time employee. 

26.
The second perspective is that of actual workload.  The union argues that the transfer of C to day shifts created a vacancy for the supervisor position in the evening shift. Yet, the evidence is that the complement of supervisors remained unchanged after that transfer from its pre-transfer level at 4.8 FTE.  Management enjoys the right to organize its workplace as an element of its residual management rights as recognized by the Collective Agreement, article 9.01. The article identified by the union as limiting the exercise of that management right in this instance is the posting requirement of article 31 – which requires the existence of a vacancy. Here, management determined to accommodate the needs of C by transferring her to day shift duty. As acknowledged by the union witnesses, positions in the workforce complement are not posted with a restriction to a specific location. Nor, is there a restriction to a specific time. For example, it will be recalled that the notice of the vacant position for a .8 part-time supervisor, for which Pitre successfully applied, expressed the hours of work with the qualifier “at present”.  Considering the circumstances, the employer exercised its right to organize its workplace fairly and reasonably when it transferred C to day shifts. C then became, as described by Thompson, an “extra” supervisor on days. This transfer did not create a vacancy within the meaning of article 31. 

27.
From either perspective, no vacancy was created. The complement of supervisors remained the same and the workload assigned to Pitre remained unchanged. This conclusion is sufficient to dispose of this grievance. 

28.
It would appear that the present grievance arose partly as a result of a misconception concerning the terms of the applicable Collective Agreement. One witness for the union explained  the necessity for the employer to have posted the vacancy for the supervisor’s position on the evening shift by reference to article 30.01 of the Collective Agreement. That article requires temporary assignments within the bargaining unit “known in advance to be for a period in excess of six (6) months” to be posted according to the usual provisions of the Collective Agreement. That witness reasoned that, considering the nature of the illness suffered by C, the employer should have followed the provisions of article 30.01 and posted her supervisor’s position.  Later during the hearing, it was acknowledged that article 30.01 is a new provision in the present Collective Agreement and not applicable to the earlier period when the employer transferred C to days. With that concession, the union abandoned any reliance on that point and counsel made no mention of it during closing argument. For the record, I note that the Collective Agreement came into effect as of the date of its signing, 18 November 2004 (per article 45.01), and that the personnel office processed Pitre’s change of status from part-time to full-time on 19 November.  

30.
Finally, I wish to express my appreciation to both counsel for their willingness to engage with me in discussion during closing argument. As mentioned at the beginning of these reasons, a factor known to counsel and the various witnesses remained unknown to me during the hearing and during my review of the evidence between the date of the hearing and the date of final argument. The missing factor is that, due to a gap in the article 2 definitions of employees, a person hired for an indeterminate period normally to work less than fifty hours per two consecutive pay periods is not captured by any of the three definitions of employee. Thus, the employer does not post a notice per article 31 if it seeks a person to work, for example, the hours of a .2 FTE. That this fact did not come to my attention led me to posit a different analysis than that presented by counsel in their respective closing arguments. However, they “rose to the occasion” admirably.  My “analysis in ignorance” involved two issues, one decided in favour of each party to the grievance. As one would expect, both parties accepted my analysis in relation to the issue which favoured its position and rejected the issue which did not support its position. At the close of argument, I invited counsel to provide me with additional comments or to direct me to relevant authorities and suggested a two week period in which to respond, if so inclined. Both counsel took advantage of this opportunity and I thank them for doing so. 

31.
As can be gleaned from the reasons above, I have considered this matter without reference to the missing factor (again, which came to my attention in closing argument but for which there is no evidence on the record) and without consideration of the related issues raised by me during the closing argument.  With or without consideration of that factor, the final result is the same though the reasoning differs – a point made apparent during closing argument. 

32.
Having considered the evidence and the argument presented in this matter, whether discussed in these reasons or determined unnecessary to record, I conclude that the grievance is dismissed.

Done at Fredericton, N.B. this 22 day of November 2005

John P. McEvoy

Adjudicator 

