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1.

The dispute between these parties concerns the employee’s entitlement when the employee is ‘on call’ or ‘on standby’ on a holiday.  For a number of years preceding this grievance the “on call” employee was paid:

i) Standby pay of a $1.30 an hour for each hour of scheduled standby

duty - Art. 24.02;

ii) Holiday pay at the employee’s regular rate of pay for 7.5 hours -

Art. 25.01; and

iii) The holiday was rescheduled.

2. 
If the employee was in fact called in to work on the holiday while ‘on call’, he was

entitled to an additional payment for the hours worked - minimum two hours - at the overtime rate -  Art. 24.04.

3. 
The employer then apparently changed its practice such that an employee ‘on call’ 

and called in was to receive:

i) Standby pay - Art. 24.02; 

ii) Holiday pay - Art. 25.01; 

iii) Call-in pay for a minimum of two hours at the overtime rate - Art. 24.04,

but the employer discontinued its former practice of rescheduling the holiday.  This resulted in this grievance being filed on January 16, 2003.  Subsequently, the parties met and the employer altered its position once again such that currently an ‘on call’ employee on a holiday is paid:

 i) Standby pay - Art. 24.02; 

ii) Holiday pay - Art. 25.01; 

and if called in, the employee receives: 

i) Standby pay - Art. 24.02;

 ii) Holiday pay at the employee’s regular rate for 7.5 hours MINUS

 the hours worked; (eg, if the employee was called in for two hours, 

he was entitled to 7.5 hours holiday pay minus two hours (at the overtime rate) 

such that he was paid 5.5 hours for the holiday);

iii) The holiday was rescheduled.

4. 
The Union says that the collective agreement does not support the employer’s

treatment of the fact situation in issue.  It argues:

a) that the employee ‘on call’ on a statutory holiday and not called in

to work is entitled to:

i) Standby pay;

ii) Holiday pay;

iii) Rescheduling of the holiday - as the standby

employee is placed on standby by the employer

under Sec. 24.01 with no employee input into the employer’s



decision; and further the employee is subject to discipline by the 

employer should the employee fail to respond to a call in.

b) If the employee ‘on call’ on the statutory holiday is called in then the 

employee is entitled to:

i) Standby pay of $1.30 per hour;

ii) Holiday pay for the 7.5 hours at the regular rate;

iii) Call in pay (minimum of two hours) at the overtime

 rate; and

iv) Rescheduling of the holiday.

5. 
The employer argues that the employee ‘on call’ and not called in has had the

enjoyment of the holiday and therefore ought not to have the holiday rescheduled.  If the employee is called in, then the remuneration is governed by Art. 24.04 entitling the employee to be paid for the hours worked (minimum two hours) at the overtime rate.  Because a strict application of this Article would result in an anomaly as the employee ‘on call’ but not called in would receive 7.5 hours at the regular rate whereas the employee called in for the two hour minimum, for example, would receive two hours at time and one-half or three hours pay for working on the holiday.  To avoid penalizing the ‘on call’ called-in employee, the employer has paid the difference between the hours worked when called in and the 7.5 hour holiday entitlement and has rescheduled the holiday.

6. The issues are:

i) Is the ‘on call’ employee not called in entitled to have the holiday rescheduled in

 addition to the Standby and Holiday pay?

ii) What is the appropriate compensation for the ‘on call’ employee called in on a holiday?

REASONS FOR DECISION

i) The ‘on call’ employee not called in:
7.

The employer submits that the employee on standby and not called in is in effect pyramiding, i.e.obtaining two benefits for the same purpose, if the holiday is rescheduled.  The employee has not worked, he has enjoyed the paid leave for the designated holiday and yet seeks a rescheduled holiday because the employee was ‘on call’. 

8.         
The difference between the parties must of course be resolved by the language of the

collective agreement.  Article. 25.05 reads:

“25.05 (a)     If an employee is required to work on a holiday

when he was not scheduled to work, he shall receive overtime

pay at the rate of one and one-half (1 ½) times the regular

rate of pay, and he shall have his holiday rescheduled.  If 

notice for such work is not given at least forty-eight hours

preceding the shift, then the employee shall receive overtime

pay at the rate of double the regular rate of pay, and he shall

he shall have his holiday rescheduled.”

The employer submits that the rescheduled holiday entitlement requires the employee “to be required to work” on a holiday.  The ‘on call’ employee not called in is not “required to work” according to the employer and therefore fails to meet one of the two criteria necessary to trigger the language of Art. 25.05.    

9. 
The employer says the onus is on the Union to establish the interpretation advanced

and further “. . . arbitration boards must be careful not to confer any additional monetary benefits to the collective agreement, unless the intention of both parties is clear and unambiguous.” - Re Vancouver Hospital and Health Sciences Center and Hospital Employees Union Local 180 (1996),

 54 LAC (4th) 35 at 44.  The employer further submits that there is no such clarity here as this dispute has been going on between these parties for some time.

10. 
The issue is the nature of the ‘on call’ responsibility: it has been considered in a 

number of cases: 

i) Re Izaak Walton Killam Hospital and NSGEU Local 22A (1992), 29 LAC (4th) 332.
In this instance arbitrator Christie found that hospital employees required to carry beepers during an unpaid lunch break and return to work if summoned were not entitled to standby pay.
ii) Re Maple Mills Inc. and UFCW Local 401 (1995), 50 LAC (4th) 246.  The board found that maintenance employees required to carry beepers and remain ‘on call’, a rule imposed by management subsequent to the negotiation of the collective agreement, were not entitled to be paid as the collective agreement did not provide for standby pay.  At page 254 the board said:

“To the extent the cases referred to above deal with the situation,

they uniformly hold the time spent on standby is not time worked.

Carrying a pager may be an inconvenience, and remaining within

the pager’s range is undoubtedly so, but this does not turn being

on standby into working time as contemplated by the collective

agreement.”

iii) Re Meaford General Hospital and London and District Service Workers Union, Local 220 (1995), 51 LAC (4th) 183.  In this case the board found that ambulance attendants were entitled to be paid for lunch breaks as they were ‘on call’ and subject to a two-minute response requirement during the lunch period: ie., they remained under the control of the employer during this period.  Consequently they were “required to work” and entitled to be paid accordingly.

iv) Re Town of Midland and Ontario Public Service Employees Union Local 328, (1987), 31 LAC (3d) 252.  Here the board was faced with snow removal employees who were required to remain in their vehicles during their lunch break.  The issue is whether the lunch break constituted “time worked” within the meaning of the collective agreement.  The board held that employees remained under the direction of the employer during the lunch break as they were restricted in its use although their responsibilities may not have continued.  Consequently the Union grievance was allowed.

v) Re USW Local 7105 and Automatic Screw Machine Products Limited (1972), 23 LAC 396.  The issue was whether machine operators were entitled to be paid for their lunch break during which they remained responsible to keep their machines operating.  The board held that this function qualified as “hours worked” within the collective agreement.

11. 
I  prefer the reasoning in the latter three cases.  Here the employees are given

a pager by the employer and required to respond in the event that they are called in.  This is a unilateral decision made by the employer under Article 24.01.  The employer acknowledged that the employees may be disciplined if they failed to respond to a page.  They are then not free to enjoy the holiday in a way other employees not ‘on call’ may.  ‘On call’ employees remain subject to the control of the employer for the length of the ‘on call’ period which is usually 24 hours.  Consequently they may be said to be “required to work” within the meaning of Article 25.05.  As the board asked rhetorically in Re Meaford General Hospital, supra, a) if an employee is not at work, how can he be disciplined? and b) how can the employee be required to wear a pager if he is not at work? As a result employees ‘on call’ on a holiday are “required to work” although they are not scheduled to work until they are called in.  They therefore meet the criteria of Article 25.05 and are entitled to have their holiday rescheduled in the event that they are not called into work, in addition to Standby pay under Article 24.04 and Holiday pay under Article. 25.01.

ii)  The Employee ‘On Call’ and Called Into Work - Remuneration
12. 
Again the issue must be determined by the language of the collective agreement.

Art. 25.01 provides:
“25.01        All employees shall receive one day paid leave for each of the following holidays each year:

(a)  New Year’s Day;

(b) Good Friday;

(c) Easter Monday;

(d) the day fixed by proclamation of the 

      Governor-General-in-Council for the cel-

      ebration of the birthday of the Soverign;

(e) Canada Day;

(f) New Brunswick Day;

(g) Labour Day;

(h) the day fixed by proclamation of the

     Governor-General-in-Council as a gen-

     eral day of thanksgiving;

(i) Remembrance Day;

(j) Christmas Day;

(k) Boxing Day; and

(l) all other days proclaimed as holidays by

     the Governor-General of Canada or the

     Lieutenant-Governor of the Province of

     New Brunswick.”

Article 24.04 reads:
“24.04    When an employee who has left the hospital is called back to work, or when an employee is on standby duty and is called back to work, he shall be paid a minimum of two (2) hours pay to a maximum of eight (8) hours pay at the overtime rate during any eight hour period.”

13. There is no dispute between the parties that the employee ‘on call’ and called in is

entitled to:

 i) Standby pay - Article 24.02; 

ii) Call in pay for hours worked (minimum two hours) at the overtime rate;

 - Article 24.04;

 iii) Rescheduling of the holiday - Article 25.05.  

The question is the extent of additional remuneration, if any.  The employer takes the position that the strict wording of the collective agreement limits its obligation to paying for hours worked at the overtime rate on a holiday and it owes nothing beyond that.  The additional payment it makes by paying regular wages for those hours which exceed the overtime hours up to 7.5 hours is gratuitous; consequently the employer argues it is not in violation of the collective agreement.

14. 
The employer’s position certainly seems logical at first blush - why should the 

employee be paid for 7.5 hours on the holiday in addition to the hours actually worked?  Does this not constitute a double benefit or pyramiding?  The rule against pyramiding was articulated in Re Metro Calgary and Rural General Hospital District 93 and UNA, [1986] 2 CLAS 127:

“                Historically, Arbitrators have opposed the interpretation

of collective agreements which results in two premium payments

for the same work unless such a result is supported by the Agreement.

Thus there has developed a presumption that the Parties to a collective

agreement do not intend to pay more than one premium for the same

work unless such multiplicity can be reasonably supported by the

terms of the agreement.  In Collective Agreement Arbitration in

Canada (2nd ed), Palmer refers to the “rule against pyramiding

benefits” and says:

“It would seen then that this rule is essentially a presumption;

but one that can be rebutted.  Thus, clear language in the

collective agreement will rebut the rule against pyramiding.

In short, where a grievor seeks two benefits for the same work,

the onus is upon that person to advance some valid reason why

both should be paid.” [p. 129]

In Canadian Labour Arbitration, Brown and Beatty (1984) at

pages 549-552, the authors suggest that “earlier awards” were premised

on the principle that “wherever possible an agreement should be construed

so as to avoid the pyramiding of benefits” (p. 550).  In more recent awards,

however, the authors note that a majority of arbitrators have distinguished

between the purpose of different premiums to uphold double premium

payments for the same hours of work.”
The purpose of ‘call in’ pay is to compensate the employee for hours actually worked when he was not expecting or scheduled to work.  The purpose of ‘holiday pay’ is to compensate the employee for working on a day designated by the Provincial Legislature for celebration or observance.  Each premium has a separate purpose and each is are treated differently in the collective agreement - Call In pay under Article 24.04 and Holiday pay under Article 25.05.

15. 
A similar situation came before the board in Re J. Xavier Enterprises Inc. and 

Canadian Union of Related Employees Local 88 (1987), 26 LAC (3d) 289 (Jolliffe) at pp. 293-294.  The board said:

“                        When an employee is required to work on a 

statutory holiday the additional premium, in our view, is directed

at compensating him for being required to work on a day on which

the Legislature and/or the parties through their collective agreement

have indicated an employee should not be required to work.  The

designated holidays listed in art. 11.01 are days which may generally

be described as days of common celebration or observance.  On 

those days the obligation to perform services for one’s employer is

normally set aside so that the individual is free to enjoy or observe

the day as he sees fit.  The premium an employee receives pursuant

to art. 11.03(ii) for being required to work on a day so designated is

in recognition of the inconvenience and deprivation of being unable

to observe or celebrate the designated holiday.  Working on Christmas

day is not the same as putting in time on a random Saturday or Sunday.

The holiday premium referred to in art. 11.03(ii) is not dependent 

upon an employee being required to work hours above his normally

scheduled shift, nor does it speak to the purpose of compensating an

employee for the inconvenience and hardship of working extra hours.

The art. 11.03(ii) premium is payable whether or not an employee

is called upon to work those holiday hours in excess of his normal

week’s schedule.

                         “We cannot accept that the equation drawn between

overtime pay and pay for holidays worked in Re Int’l Union of

Operating Engineers, Local 866 and Cyanamid Ltd. (1959), 9 L.A.C.

353 (Schwenger), [which] supports the conclusion that the two premiums

serve so similar a purpose that for an employee to receive both would

constitute pyramiding.  At p. 355, the board said:

‘Also that there is great similarity between overtime pay and

pay for holidays worked, both being based on the same general

theory of penalizing an employer for requiring an employee so

to work and of compensating the employee for the inconvenience

and other sacrifices involved under such circumstances.’

“All pay is for some form of sacrifice or inconvenience.  While there

may be some broad similarities between overtime pay and pay for

holidays worked, the inconvenience and sacrifices involved in each

situation are treated separately under the collective agreement and

are of a distinctive nature.  Therefore, to receive both premiums

would not be to pyramid benefits.  It would, rather, reflect the payment

of separate benefits coincident in time.” [Re Metropolitan Toronto

(Municipality) and C.U.P.E., Loc. 43 (1984), 12 L.A.C. (3d) 356

(P.C. Picher).]
16. 
I agree with the reasoning in Xavier.  Holiday pay and Call In pay have distinct

purposes.  To claim both benefits is not pyramiding.  The employees are therefore entitled to Holiday pay under Art. 25.05 when ‘on call’ and called into work on a holiday in addition to Standby pay, Call In pay and the rescheduling of the holiday.

17. 
The grievance is allowed.

RETROACTIVITY
18. 
As I understood the position of the parties, the award - if made in favour of the Union -

is to be retroactive for a period of five years.  Apart from the practical difficulty in making the calculation - and I have considerable sympathy for the employer in this regard, the employer acknowledged this responsibility albeit in a less onerous circumstance in its letter of May 19, 2003.  Accordingly, the award is retroactive for five years preceding the filing of this grievance on January 16, 2003.

19. 
I retain jurisdiction for implementation purposes.

DATED at Fredericton this 9th day of January, 2004.

_____________________________________

G.L. Bladon, Adjudicator

