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Introduction
1.
The issue in this matter is whether an employee on standby duty is entitled to compensation at overtime rates if the employee remains on site so as to meet the employer’s response time standard?

2.
Two witnesses testified at the hearing and six documents were admitted as exhibits. Two grievances were presented for adjudication, both dated 12 February 2004. The first is an individual grievance presented by the Union on behalf of Mark Carr; the second is a policy grievance presenting the same claim and seeking the same remedy though generalized for all employees. By consent, the policy grievance did not receive specific attention. Instead, we proceeded with the individual grievance and accepted that the policy grievance would be subject to the same evidentiary record and determination as the individual grievance.  As expressed in the individual grievance, the alleged breach is that “contrary to [specific articles of the Collective Agreement], management is requesting me to arrive at work within ten minutes of call back” and the desired remedy is expressed as “Should I have to remain at my place of employment in order to comply within ten minutes, that I be paid at a rate of time and one-half for all hours I remain at my place of employment. I also request retroactive pay.”

Facts
3.
The grievor, Mark Carr, is a full time Emergency Medical Technician (EMT) at the Sussex Health Centre, in Sussex, N.B.  Carr worked as an orderly at an area nursing home and then as a casual employee at the Sussex Health Centre before accepting his present position in 1996. As  an ambulance paramedic, Carr works a regular rotation of compressed shifts with four days on duty and five days off.  The four working days each consist of 12 hours active duty followed by 12 hours standby duty i.e. 8h00 to 20h00 on day duty, 20h00 to 8h00 on night standby; repeated on the second day; 8h00 to 20h00 on standby duty, 20h00 to 8h00 on night duty; repeated on the fourth day.  During his regular working shift, Carr and his shift partner provide ambulance service in response to medical emergency calls, as assigned by dispatch.  In some  hospital centres within the employer’s health region, the volume of emergency calls for ambulance services is such as to justify two or more ambulance paramedic teams per  shift and standby is not required of paramedic employees. But such is not the case in the town of Sussex. The volume of emergency calls for ambulance service has historically been insufficient to justify more than one ambulance paramedic team per shift so standby duty is required of all EMT personnel.  Thus, when Carr and his shift partner respond to an emergency call, a standby team reports to work within ten minutes prepared to answer a second emergency call, if necessary. When Carr is on standby duty, he must respond within ten minutes when the primary ambulance team has responded to an emergency call. 

4.
When on standby, Carr does not return to the comforts of his own home as he awaits a call to return to active duty. Instead, he stays in an on-call room provided by the employer in the Sussex Health Centre; a room with a bed but no television, no bathroom, no shower, no real creature comforts. Carr claims that, while on standby, he is under such control by the employer that he is “working” and should be compensated at overtime rates rather than the standby rate stipulated by the Collective Agreement. The reason that Carr stays in the on-call room is that it is the only practical means by which he can satisfy the call back standard of ten minutes (“chute time”) of all EMTs to return to work prepared for dispatch. Carr’s home is located in the community of Nauwigewauk, approximately 45 kms from Sussex, a distance which renders it impossible for him to return to work from home within the requisite 10 minutes.  Overnighting in a hotel or motel is not practical because the cost far exceeds what he would earn during a standby shift; nor is it practical for Carr to impose on friends or acquaintances who reside near the hospital. When on standby, Carr feels his enjoyment of life constrained by the chute rule; for example, if he were to go to a restaurant, take in a movie or play a round of golf, there is always the chance that he would be called back to work and thus lose the value expended on the unfinished meal, the unseen movie or the uncompleted round of golf. 

5.
Carr complains that the ten minute standard disrupts his family life and does not provide a sufficient period of mental and physical break from his job.  He describes himself as feeling “trapped” and considers that the stresses and strains of standby duty create an unnecessary psychological and physical safety risk for both employees and patients. For the twelve hours of a standby shift, Carr receives $1.30 per hour as stipulated in article 24.02 of the Collective Agreement. If called back to work while on standby, Carr is paid for a minimum of two hours at the overtime rate regardless of whether an actual emergency call is received which requires his ambulance team to be dispatched.  If dispatched on an emergency call which lasts longer than two hours, he is compensated at overtime rates for the time served. 

6.
When he commenced full time employment in August 1996, Car did not perform standby duty.  At that time, employees in the ambulance department undertook standby and call back duties and Carr was excused because his position was assigned to the nursing department where standby was not required. It is to be observed that the notice of vacant position to which Carr responded for his EMT position specifically informed all potential applicants that “stand-by and call-back may be necessary”.  A few months later, in the fall of 1996, a workplace reorganization occurred which resulted in all EMTs being required to fulfill standby and call back duties. Thus, when he filed his grievance on 12 February 2004, Carr had about seven and a half years experience with standby and call back duties on a regular cycle of four days on and five days off  – subject to shift exchanges or transfers with other employees.  Carr acknowledges that (a) when he applied for the EMT position in 1996, he knew that some standard for return to work would apply; (b) that the ten minutes requirement has been in effect at least since he commenced employment; and (c) that the standard is not unreasonable considering the health and safety risks at stake when providing medical emergency services to injured or ill persons. 

7.
Ten full-time and part-time employees plus a supervisor and additional casual employees perform EMT functions at the Sussex Health Centre. Of these ten employees, four (including  Carr) make use of the on-call room provided by the employer when on standby duty. All four (including Carr) reside at a distance from the hospital which renders it impossible for them to return to work from home within the ten minutes chute time. The other six full-time and part-time employees reside within a distance from the hospital that permits them to satisfy the chute time.  Some of these employees, according to Carr, relocated their homes closer to the hospital in order to comply more easily with the ten minutes requirement. While he acknowledges that he too could relocate his home closer to the hospital, Carr feels that the chute rule discriminates against him and causes him hardship on the basis of his place of residence. In fact, Carr did relocate closer to Sussex in 2001. In that year, he moved from Saint John, where he had been living with his family at the time of his initial hiring in 1996 and thereafter, to the community of Nauwigewauk.  As he explained, his wife is employed at the Saint Regional Hospital and together they decided to moved to a location approximately half way between their respective work locations.  

8.
Ian Watson, Region Manager, Emergency Medical Services, testified on behalf of the employer. A former EMT in Ontario during the years 1992-1999, Watson has been in his present position since October 2002 and holds a Master’s degree in Health Administration.  He identified the source of the 10 minutes chute time as a standard (“chute time”) required by the provincial Department of Health and Wellness under the Ambulance Services Act, R.S.N.B. c. A-7.3 and applicable to all ambulance service providers in New Brunswick, whether public or private. Under that Act, the Department enters into annual contracts with service providers, which contracts incorporate the service standard as a contractual obligation. The ten minutes chute time has been the provincial standard since at least 1992. 

9.
Watson explained that each EMT shift at the Sussex Health Centre is resourced by an on-site ambulance crew and a standby crew. When the on-site crew is dispatched to respond to an emergency call, the standby crew then reports for duty to provide emergency service in the event of a second call before the first crew returns to the hospital. The employer does not require any employee on standby to stay in the on-call room at the hospital and has no restrictions on the activities of standby employees (except a prohibition on the consumption of alcohol and drugs). The only limitation imposed by the employer is that an employee on standby report for duty on site within ten minutes of a call back. 

10.
Watson testified that the employer permits shift exchanges and shift transfers between employees and has accommodated Carr’s desire for reduced standby hours. Referring to a document entitled “Labour Distribution Detail Report” for the period March 2003 to March 2004, Watson reported that, during those months, Carr worked 206.8 standby hours compensated at the $1.30 standby rate and 62.1 call back hours compensated at overtime rates (reflecting the minimum two hours credit for each call back). The Report records, according to Watson, that Carr worked “significantly less” standby and call back hours than the other EMT employees whose hours were presented in evidence:
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Watson explained Carr’s comparatively reduced hours as reflecting success in having other employees accept to perform Carr’s standby shifts during this period. He noted that elimination of the chute time standard would have serious consequences for ambulance service delivery particularly considering the importance of the time factor in medical care; for example, a patient in cardiac arrest has only four to six minutes before suffering irreversible brain damage. In the context of emergency medical care, it is not an option to permit Carr to benefit from a longer response time. Watson also rejected the suggestion that Carr be accommodated by providing him with an ambulance (estimated to cost $90,000) that he could park at his home while on standby duty. Watson noted that Carr’s residence is outside the employer’s service area for the Sussex Health Centre and that such a solution would require Carr’s shift partner to reside nearby so that both could commence duty within the ten minutes period.  

11.
Watson testified that, since assuming his present office in October 2002, no full-time or part-time EMT employee has resigned or otherwise departed from his/her position. He states that the only complaint concerning the on-call room that he has received during that period (other than that of Carr) has been that it needs a larger refrigerator. 

Position of the Parties
12.
Carr argues that the employer exercises such a level of control during standby hours to justify characterizing these hours as compensable at the overtime rate.  The level of control, he argues, is found in the ten minutes chute time requirement which necessitates that, for all practical purposes, he remain on site. Carr finds an appropriate analogy in the provision of the Collective Agreement (article 22.02) whereby an employee “required to remain at his place of duty during his meal period” is paid for that period. Further, Ms Poitras argues that the wording of article 24 – “Standby and Call Back” clearly demonstrate the common intention of the parties that call back occurs when an employee is recalled to work from his or her home. Thus, because Carr does not return home when on standby duty, he is not called back to work within the meaning of that article and it has no application.

13.
The employer’s position is the opposite. It does not exercise any effective control over the activities of its employees while on standby duty; employees are free to engage in any activity they desire, and to be wherever they desire, as long as they are able to satisfy the ten minutes call back rule. That Carr uses the on-call room, provided by the employer for the convenience of its employees, is a result of his free choice and not a decision imposed upon him by the employer. Further, article 24 of the Collective Agreement expressly recognizes the right of the employer to require employees to be on standby and to be called back to work. By this article, the parties to the Collective Agreement established the compensation payable to employees on standby and upon call back. the employer specifically argues that call back is not dependent on an employee being called to return from work from his or her home. The critical point is that the employee is called to return to work (from wherever he or she is at the time) after a completed shift in contrast to overtime which applies when an uncompleted shit is extended by the necessities of the job. Mr Spinney, learned counsel for the employer, further observes that the French language version of article 24.01 better expresses the focus on employee choices while on standby duty: “... il doit être capable de se présenter au travail dans le plus brefs délais” [emphasis added]. 

Decision
14.
The arguments presented in this matter are constrained by the desired remedy. The grievor  does not challenge the validity of the ten minutes call back / chute requirement applicable to EMT employees.  That standard is apparently established by the Minister of Health and Wellness pursuant to the Ambulance Services Act.  That Act authorizes the Minister to enter into agreements with regional health authorities for the delivery of ambulance services and to specify terms for inclusion in such agreements (section 9); to establish vehicle and equipment standards (section 12); to establish standards for medical and other supplies to be available on an ambulance, and the services and staffing requirements (section13); and to impose terms and conditions on operators’ licenses (section 14).  General Regulation ‑ Ambulance Services Act, NB Reg. 92-126, the only regulation under that Act, does not specify a ten minutes chute standard or any other such standard. The legal status of the ten minutes chute standard and its legal relationship to the call back standard established by the Collective Agreement (“as quickly as possible” per article 24.01) was not explored during the grievance hearing.  Considering the period of time that the chute standard has applied to EMT employees and the number of revisions of the Collective Agreement during that period, it may be that the actual wording of article 24.01 does not reflect the common intention of the parties which is better reflected in their actual implementation of article 24.01 (past practice and negotiation history). 

15.
The grievor does not seriously challenge the reasonableness of the ten minutes chute standard – regardless of its source or validity. Throughout his testimony, Carr acknowledged the seriousness of the consequences for those in need of ambulance services (“lives are at risk”) and did not challenge the appropriateness of the chute standard. Only once, according to my notes, did Carr opine that the standard is unreasonable – this occurred during  redirect and is inconsistent with the tenor of his previous testimony and his earlier expressions of acceptance of the standard as reasonable in its context. 

16.
The grievor does not challenge the right of the employer to require him to be on standby duty. It might be argued that his personal circumstances render such a requirement an unreasonable exercise of management rights because it is impossible for him to satisfy the ten minutes chute standard from his home. But, this is not the situation of a new standard freshly imposed. It is a standard known to Carr when he applied for and accepted his position; it is a responsibility about which the 1996 posting notice advised all potential applicants; and it is the standard under which he has worked since his appointment. The standard did not come to Carr; he came to the standard.  Even if freshly imposed on existing personnel, the standard may satisfy the requirement of validity in relation to an EMT position – but that issue is ripe for determination in this matter.

17.
Had the grievor taken any of the positions mentioned above, the desired remedy would have been different. But, the grievor does not seek a declaration that the EMT chute standard is inconsistent with call back standard established by the Collective Agreement  – article 24.02 sets  the standard as “as quickly as possible” for all employees in the bargaining unit.  Nor doe the grievor seek personal exemption from the standby duty required of him by the employer. The desired remedy is that the grievor (and all similar employees) be compensated at overtime rates. Thus, the grievance implicitly concedes the validity of the chute standard and of the right of the employer to require Carr (and other employees) to perform standby and call back duty. 

18.
The grievor does not argue that he employer expressly requires him to remain on site during his standby hours.  The evidence is clear that the employer does not impose any such requirement. The employer does provide an on-call room for the convenience of employees on standby duty but does not require that it be used. The evidence is that an employee on standby is theoretically free to engage in any activity and to be in any place as long as s/he can satisfy the ten minutes chute standard for returning to work.  Carr’s evidence is that six of ten EMT employees do not use the on-call room (because they reside in sufficiently close proximity to the hospital) but that four EMT employees do (because they do not reside in sufficiently close proximity to the hospital).  Those who use the on-call room do so for practical reasons grounded in the cost of alternative venues from which to conveniently spend their standby hours and still satisfy the chute standard. 

19.
Employees on standby who stay on site are not in an analogous position to employees who are expressly required by the employer to remain on site during meal time and are compensated for meal times at regular wage rates. These employees at meal time do not have a choice of where to eat; that is mandated by the employer and compensation follows per article 22.02. The employer, in that instance, exercises control over the freedom of movement of these employees at meal times. The employer does not exercise the same level of control over standby employees – indeed, the majority of EMTs serve their standby shifts from the comfort of their own homes.  

20.
The grievor argues that the ten minutes chute rule “discriminates” against him (and the other three employees) because he remains on site rather than returning home during his standby shifts. The grievor presented no arbitral jurisprudence to support his position that the different impact of the chute rule on four employees constitutes discrimination within the meaning of article 8 of the Collective Agreement: “The Parties agree that there shall be no discrimination, restriction or coercion exercised or practiced with respect to the Union, the Local, the employees, the Employer and its agents for any reason”. Historically, this provision aimed to protect the union and the employees from anti-union activity by an employer and to protect the employer from anti-employer activity by the union, its locals and the employees.  Interpretation of the phrase served to complement the management rights clause in a collective agreement to ensure that management rights to organize the workplace etc. are exercised in a fair and reasonable manner. In more recent years, such clauses have been redrafted to include the grounds of discrimination proscribed by federal and provincial human rights legislation. Article 8 is more generally phrased to proscribe “discrimination, restriction or coercion... for any reason”. Whatever its scope and in the absence of a developed argument on this point, I cannot interpret article 8 to proscribe all employment rules which impact differently on some employees than others. The most obvious example is wages. Employees are paid different wage rates dependent on the classification of their position. Is it discrimination to pay different wage rates to employees in the same bargaining unit? More to the point, does paying the same wage rate to two employees discriminate when one employee has no dependents and the other has a spouse and two small children? Whatever one’s answer to those questions, I consider that discrimination  – whether understood to refer to direct (intentional) discrimination, indirect (adverse effect) discrimination, or systemic discrimination – involves a negative impact on human dignity. Even accepting that the ten minutes chute rule has a greater impact on the grievor, I cannot characterize that rule as discriminatory – at least as discrimination from the employer. Its negative impact arises because of the free choices made by the grievor and not from any immutable personal characteristic. He relocated his residence in 2001 to meet the needs of his family at that time, particularly the travel needs of he and his spouse in relation to their respective job locations.  If I live closer to my place of regular employment than my office neighbour, is my neighbour a victim of discrimination because it costs him more to drive to and from work than me? I think not – even if going to that work location is required by the employer.  Even if interpreted as invoking the “fair and reasonable standard”, it is difficult to characterize as discriminatory the exercise by the employer of a right specifically conferred by the Collective Agreement to require employees to undertake standby duty.  Applying the interpretative principle of noscitur a sociis re-enforces this conclusion. That principle instructs that a word in a series takes meaning from the words with which it is associated. Here, discrimination is placed in a series with restriction or coercion which when considered in terms of a common field of meaning would seem not to include an employment rule which, without more, has a greater negative impact on one employee than another. 

21.
If the chute rule is not discriminatory within the meaning of the Collective Agreement (and, again, the argument was not developed at the hearing), does the fact that the grievor remains on site result in the conversion of his standby shifts to time compensable at overtime rates? In other words, does the employer exercise such control over the grievor that his standby shifts are regular working hours? An initial weakness with this argument is that the parties to the Collective Agreement directed their attention to this matter in article 24 and specifically negotiated agreed rates of compensation for all standby and call back hours (in articles 24.02 and 24.03). To convert ordinary standby hours into hours compensable at overtime rates would be to amend the Collective Agreement – a power beyond the authority of an adjudicator.  

22.
A second weakness is that the employer does not exercise such a degree of control during the standby hours to effect this change in characterization. The arbitral authority urged by the grievor in support of his position is Re Town of Midland and Ontario Public Services Employees Union, Local 328 (1987), 31 L.A.C. (3d) 251. The employer altered its meal policy by refusing to permit snow plow operators and other employees involved in overnight winter sanding / salting operations  to return to the operations shop for their 30 minutes lunch  break (unless in close proximity thereto at break time). This change had the practical effect of forcing employees not in close proximity to the shop to eat their lunches etc in their assigned vehicles (snow-ploughs, trucks, etc.) because the only restaurant open at the appropriate time was outside the town boundaries and employees were forbidden to remove vehicles from the town limits.  The arbitration board upheld a grievance seeking compensation at overtime rates for the 30 minutes lunch period. The arbitration board determined that the lunch period constituted “time worked” within the meaning of the collective agreement:

“time worked” may include a period in which no work is actually performed but in which the employee remains under the employer’s direction and control and/or in which the employee’s responsibilities to the employer continue [authorities omitted]

...

The effect of the policy was to prohibit these employees from returning to the shop for the duration of the lunch break (except in limited circumstances). Although there was no direction that the employees eat lunch in their vehicles, even the employer admitted that there was no other alternative... It must be concluded that the employees were confined to their vehicles and... remained under the direction and control of the employer for the period of the lunch break.

Re Town of Midland is readily distinguishable notwithstanding its similarities to the present situation. Due to the policy change, snow crew employees had no practical alternative to eating lunch in their vehicles; more significantly, during that break period they fulfilled a continuing duty to their employer to ensure the proper care of their assigned vehicles – a duty which would  not exist when the vehicle was safely parked at the shop.  The snow crews had no opportunity to engage in any activities during their lunch breaks other than to eat in their vehicles and to ensure its proper care and safety in winter storm conditions. There existed no real scope for the exercise of personal autonomy by the employee regarding what he or she would do during the break period.  That is not the situation presented by Carr. An employee on standby duty is entirely free to engage in any activity and to be in any location as long as the ten minutes chute rule is respected. That Carr cannot practically satisfy the chute rule other than by remaining on site is the direct result of his personal autonomy – it is his decision where to locate his residence; it is his decision not to impose on friends or acquaintances; it is his decision not to risk the cost of a movie or other diversion of leisure.  Many of these decisions reflect a cost/benefit analysis considering the costs of motel accommodation or a restaurant meal compared to the hourly rate of compensation for standby shift. The parties to the Collective Agreement negotiated that hourly rate and, whatever its inadequacies, it does not constitute a breach of the Collective Agreement for the employer to compensate an employee at the negotiated rate.   

23.
The grievor argues, however, that the call back provisions of the Collective Agreement have no application because he does not return to the hospital from his home.  It is true that article 24.05 provides for the reimbursement of taxi fare or for the use of a private vehicle from an employee’s “place of residence to the hospital” when that employee is called back to work. Yet, I cannot read that reimbursement provision as limiting the scope of application of the general standby and call back when it is noted that they are not expressed with the same limitation. Article 24.03 merely refers to “an employee who is called to work while on standby...” and article 24.04 refers to “when an employee who has left the hospital is called back to work....” Again, neither party presented evidence of past practice or negotiation history but it would seem an exceptional interpretation to limit general standby and call back clauses in a Collective Agreement to the situation where the employee is at home. Indeed, Brown & Beatty, Canadian Labour Arbitration at para. 8:3410, page 8-104 quotes the award in Webster Mfg. (London) Ltd. (1971), 23 L.A.C. 37 (Weiler) that “the essential characteristic of a call-back is not that the employee is somewhere else at the time that he is asked to return to work but, rather, that his overtime work actually begins at a time when it is necessary for him to make an extra trip to and from work.” It would not appear to be an essential feature of call back that the employee have been at home.  

24.
The parties to the Collective Agreement specifically addressed the subject of standby and call back. The employer has required these very duties of its EMT employees, including the grievor. Yet, the evidence is that it has also accommodated him by permitting him to reduce significantly the hours he actually performs these duties (compared to other EMT employees).  That the grievor performs duties entirely consistent with existing provisions of the Collective Agreement reduces the probability that such duties can be successfully re-characterized as something different – in this matter, as hours to be compensated at overtime rates. If Carr were successful in this grievance, a rather bizarre situation would be presented as he and the other three EMT employees who choose (due to practical necessity) to remain on site are compensated at overtime rates for their standby hours but the six EMT who reside within the ten minutes chute time are compensated only at the lesser rate stipulated in the Collective Agreement (a situation which might invite a grievance similar to this). For both groups, the operating rule established by the employer is the same – the ten minutes chute rule. What distinguishes the two groups, and the impact of the chute rule upon them, is their personal decisions on where to locate their family residence; a decision for which the responsibility does not lie with the employer. 

Grievance dismissed.

Done at Fredericton, NB this 30th day of September 2005.

John P. McEvoy

Adjudicator

