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INTRODUCTION

1.
The parties presented no preliminary matters or motions and there is no objection as to my jurisdiction.  The grievance  alleges unjust dismissal.  Two witnesses Mario St-Pierre and Brian MacKin testified on behalf of the employer while the grievor, Claude Robichaud testified on his own behalf.  A list of exhibits received at this hearing is attached as Appendix A to this decision.  

FACTS

2.
Mr. St. Pierre has been Superintendent of the Dalhousie Correctional Centre (hereinafter called the Centre) since January 22, 2001, and had been previously the Deputy Superintendent of the Madawaska Correctional Centre.  He described the Dalhousie Centre as being two dormitories known as the North and South dormitories, each dormitory able to house 8 inmates.  In addition, there is another area called the Front, able to house 4 inmates with a total space available at the Centre for 20 inmates.  Other staff use classroom facilities for the teaching of inmate programs.

3.
The Dalhousie Centre was converted in 1997  from a  maximum/minimum security facility to a minimum security Centre with no barbed wire on the 10 foot exterior fencing.   Inmates who are considered high risk or have a propensity to escape are not held at the Centre.  A routine morning shift from 06:00 B 18:00 with two correctional officers on duty each shift, a Shift Supervisor COIII  and a correctional officer, normally a COII.  Inmates are permitted to have a ATemporary Absence@ (TA) from the facility to carry out activities in the community approved by the Centre.

The Shift Supervisor COIII is responsible to ensure that the Centre is safe for both inmates and staff.  At least three times a day the shift Supervisor takes a formal count of the inmates to ensure their presence.  The first and  last formal counts are conducted at the outgoing and incoming shifts (Ex C-1).  ARounds@ are performed at irregular times by the other correction officer on duty, who carries out a head count as well as checking on the activities of the inmates, the safety of the equipment and the security of the Centre.   In addition, the COII is required to check off on a count sheet (Exhibit C-6 and C-14) against a list of the names of the inmates as those present in the Centre (C-6 and C-14).

4.
The Employer provided to the hearing excerpts from the local Policy Manual (Exhibit C-3) as well as the Provincial Institution Policy & Procedures Manual (Exhibit C-1) in order to explain the duties and obligations of correctional officers.  The local Policy can override Provincial Policy.  Mr. MacKin, Director of Operations for the Employer, defined the purpose of log book as follows: Ato log is to count@.  The log book (Exhibit C-7) records the rounds and counts referred to in paragraph 3 above, and the times. These entries in the log book are completed by the Junior Officer (COII), which  entries are  thereafter initialed by the Shift Supervisor (COIII).

5.
The Grievor Claude Robichaud is forty-two years old.  He was hired by the employer in 1981 as a Correctional Officer (CO I).   Three years later, he was promoted to a COII .  After several years as a COII, Mr. Robichaud applied for a COIII appointment and was the successful candidate for this position.  When the circumstances of this grievance arrived, the Grievor, Mr. Robichaud, had a COIII level equivalent to the level of  his Shift Supervisor Mr. Edouard Benoit,  but the Grievor remained under Mr. Benoit's supervision.  The Grievor had previously experienced difficulties at work with his Employer but he was reinstated without penalty, except for incidents that took place in 1999-2000 of which I will refer to later in this decision.

6. The activities within the Centre grounds are recorded by video monitors located

throughout the institution.

7.
On March 27, 2001, the Grievor was working the morning shift carrying out the duties of a Correctional Officer II (Grievor is actually a COIII) under the supervision of COIII Edouard Benoit, who did not testify at this hearing.  It is agreed that the Grievor inspected the Centre at 10:05 a.m. and recorded in the Centre log book as follows: A19 Present@.  The video surveillance tapes recorded that an inmate escaped over the exercise fence at 10:20 a.m.   At 10:30 a.m., the Grievor wrote in the Centre log book that all inmates were accounted for (Ex C-7).  At 10:50 a.m., the Grievor reported to his supervisor Edouard Benoit , (see Ex- C-3 & C-4) that an inmate was missing from the Centre.

8.
When the Grievor was told of the escape over the fence recorded by video at 10:20 a.m., he stated to his Superintendent Mr. St-Pierre, AI=m in s-h-i-t@.

When later asked what happened by his Superintendent Mr. St-Pierre, the Grievor replied that he did not know what happened, that he does his rounds and he couldn=t explain what happened (see Exhibit C-8).

9.
After an investigation of the above, the employer terminated the employment of the Grievor, resulting in this grievance being filed.  The basis of the termination was the allegation  that the Grievor had signed the log  book at 10:30 a.m. and that Athe 10:30 a.m. count was obviously wrong and constitutes a security breach on your part@ (Ex C-2).

The Grievor had been previously disciplined for similar breaches of policy at the Centre.

10. The Grievor during his direct testimony, insisted that the entry of 10:30 a.m. was

a round and not a count, and therefore he was not required to be absolutely certain of the number of inmates, only that he observed nothing unusual or inordinate at the facility.  Furthermore, he was only following the Centre's procedures to carry out hourly rounds, which he had done twice within the hour of the escape.  The Grievor further explained that he would Acarry over@ the number from the previous round, without actually counting the inmates.  This procedure of Acarry over@ was not known to the employer. Under intense cross-examination, the Grievor re-affirmed that he had done his inspection of the Centre at 10:30 a.m., even though the employer threatened to request a view of his video tapes in order to discredit the Grievor.   At the conclusion of the hearing (subject only to a review of the video tapes and related evidence),  the parties agreed to recall the Grievor.  He recanted his previous testimony concerning completing a 10:30 a.m. inspection and stated that in actual fact, he did not carry out his Around@ of the Centre at 10:30 a.m.

11. The Shift Supervisor, Mr. Benoit, did not testify.  The only information from Mr.

Benoit submitted at the hearing places the Grievor in a positive light.  Furthermore, uncontradicted evidence of the Grievor indicated that his last Performance Evaluation Report from his Employer rated his work performance as AExcellent@.  In October 2000, Mr. Benoit was of the opinion (Ex C-12) that Amost, if not all your [Grievor] duties are done effectively@.  A Shift Supervisor, Mr. Benoit would have been required to review the records of the Centre during the shift, and should have been aware of any serious violations of basic security procedures.   According to Exhibit C-8 of the established local 

Policy and Procedures of the Centre, the entries in the log book are Mr. Benoit=s responsibility during his shift:

A3.  It will be the responsibility of the Shift Supervisor to see

that hourly counts of offenders are made by his Junior Correctional

Officer.@ [Underline added]

ISSUES

A. The Log book Entries

12.
Much of the testimony was not in dispute, except for whether the log book 

entry at the 10:30 a.m. inspection was a "round" or a "count".  The Employer argued that N.B. Institutional Policy and Procedures (Ex C-1) requires "rounds to be carried out every 2 hour at irregular intervals" (clause 2), and instructs the Superintendent to include in the local Policy "the frequency of rounds" (clause 4).  Furthermore, "staff members shall record in their respective logbooks all rounds, including tests and examinations completed [underline added]".  An examination of the inmates includes a body count, and I am therefore satisfied that N.B. Provincial Policy and procedure required both rounds and counts recorded in the log book, and that the rounds would include counting inmates in the Centre.

13. The N.B. Policy manual (C-1) also required the Shift Supervisor (in the

particulars of  this case, Mr. Benoit) to carry out "a body count on at least three occasions during each shift". (pp 2, clause 2). The Grievor recorded in the log books at "10:30  20 Present". (Sec. C-7)   The local Policy Manual for the Dalhousie Centre (Exhibit C-2) states in part the following rule under the heading "Rounds" as follows:  

"Hourly rounds and "head" counts will be recorded in a log book by the Junior Officer conducting these duties and initialed by a Shift Supervisor."[underline added]

B.  The Count Sheet
14.
A document referred to as a Acount sheet@ (C-6), was entered into evidence, which was also to be completed by the Grievor as part of his duties,  along with the log book previously mentioned.  The Grievor incorrectly recorded on the count sheet that the missing inmate was present in the South section of the Centre at both at l0:30 a.m. and 10:50 a.m.  The Grievor explained at the hearing that he checked off in error the missing inmate, rather than the inmate listed just below the name of the missing inmate on the sheet, who was apparently absent during these inspections.

C. The Frequency of Rounds and Counts
15.
The Grievor, during his testimony admitted that his superiors were watching his

work performance closely, and for that reason he was performing his rounds more frequently than required, every 2 hour rather than the hourly requirements contained in the local manual (Ex C-2).   The Employer submitted that the Policy of the Province and the local institutions were to carry out rounds every half hour and that in order that the Grievor not to get into trouble as in the past, the Grievor should do counts on the half hour.

16. According to letter dated October 30, 2000 (Ex C-12), the Employer had

previously brought to the attention of the Grievor the importance of "hourly counts", but the proper terminology, according to the local Policy Manual (Exhibit C-2) states that what was actually meant was "hourly rounds".

17.         A perusal of the log book entries for the earlier shift of March 26, 2001 (Ex G-7) by another Correction Officer shows frequent irregular inspections at one  half hour intervals, and these inspections were clearly referred to in the log book as "rounds".  From a review of the log book, there seems to be very little consistency on what a Junior Correction Officer should write in the log book.   When the log book entries from the prior shift of March 26 (Ex G-7) are contrasted with the entries of the Grievor on March 26 and 27, 2001 the differences are surprising.  The evidence discloses that the rounds of the Correctional Officer at the Centre are more frequent than what was required by the Employer from his memo to the supervisors of December 8, 2000 (Ex G-5).

18. Minutes from a staff meeting at the Centre on November 19, 1997 (Ex G-6),

 the staff (including the Grievor) were advised that Avery important that an hourly logged population count is done.  This will eliminate the cases where an escape occurs that at least he would not have long gaps between counts".   I have the impression that a round is generally looked upon as a casual perusal of both the inmates and the Centre.  The Correctional Officer's experience, intuition and perception are heavily relied upon by the Employer to carry out an effective round, more so than required during a formal head count.

19. I am of the opinion that according to the policy and directive of the Employer, at

the Centre, Junior Officer at the Centre would be  required to carry out at a minimum an hourly round, with any formal counts supervised by the Supervisor, all of which were to be entered in the log book and the count sheet at the Centre.

D. Procedure of the Grievor on Rounds

20.
The evidence indicated that Officer Robichaud on his own, and unknown to his supervisor, had been Acarrying over@ his head count from the previous count (rather than carrying out his own count) during his period of rounds.  The Grievor began this procedure without authorization or knowledge of his Employer shortly after receipt of a discipline letter of October 30, 2000(Exc-12),  I find this conduct by Officer Robichaud somewhat incredulous, considering the fact that he had been previously disciplined for breaching security procedure on counts.   The Grievor also expressed the belief that his Employer was "watching him", that he "would be  punished for the first mistake [he] made" .  How the Grievor with his extensive work experience under these circumstances could initiate a unique count procedure on his own at a detention centre, without the prior approval of his superior in my view is indicative of a serious lack of judgment on his part.  How the Grievor was able to carry out this count without detection by the Employer for almost five months is indicative of a lack of supervision by his shift supervisor.

E. The failure of the Grievor to carry out the counts

21.
There is no indication that the Employer was aware that the Grievor had not carried out an inspection of the Centre at 10:30 a.m. prior to the termination of his employment as a Correctional Officer on March 30th, 2001 (See Exhibit G-2).  Section 10.03 of the Collective Agreement (G-1) states as follows:

"Where an employee is disciplined, the Employer shall, within (10) ten days of such disciplinary action, notify the employee in writing giving the reasons(s) for such disciplinary action and shall forward a copy of the letter to the Secretary-Treasurer of the Union"

22.  
Neither party raised the issue of relevancy of the failure by the Grievor to carry out the 10:30 a.m. round  as it applies to the notice requirements under to the Collective Agreement (G-1).  In my opinion, the Collective Agreement prevents me from considering the fact that the Grievor did not carry out the 10:30 a.m. inspection, and therefore cannot be justification for the disciplinary action by the Employer.   I believe it would be unfair to the Grievor to have to defend himself against this new allegation at this hearing and I should place no weight on this evidence in relation to the reason for his termination by his Employer.

23. However, the Employer provided at the hearing prior notice of his intention to test

the veracity and truthfulness of the Grievor=s testimony and on that basis the Employer asked whether the Grievor actually carried out an inspection of the Centre at 10:30 a.m.  Even though the failure of the Grievor to carry out his duty of inspecting the Centre at 10:30 a.m. is unrelated to the reason for the termination of the Grievor=s employment, I am satisfied that the insistence by the Grievor under oath of having carried out his inspection duties at 10:30 a.m., and thereafter his subsequent recantation, opens a door of opportunity to the Employer to use this evidence as an aggravating factor in the determination of  whether the Grievor=s dismissal by the Employer was an appropriate remedy.

F. Forthright in his approach
24.
When Officer Robichaud was presented with the court sheet indicating that the missing inmate was still in the Centre, while the video tape indicated otherwise, the Grievor offered no explanation for this contradiction: AI don=t know, I do my rounds and I can=t explain what happened@ (Ex C-8).  The response of the Grievor indicates a lack of openness and forthrightness in his explanation of what happened as well as a reluctance on his part to admit any short comings or wrong doing on his part.
G.  Previous Offences
25.
In a letter to the Grievor of December 7, 1998 (Ex C-10), the Employer imposed a one day suspension without pay for making a erroneous entry in the log book that erroneously confirmed that presence of a missing inmate.  Another incident of an escape inmate occurred on December 17, 1999, whereby the Grievor failed to do a formal count for almost two hours (Ex C-11), resulting in further disciplinary proceedings against him.  Grievance proceedings related to this incident were held in front of Adjudicator John P. McEvoy in February 2001, and a copy of this decision was introduced at the hearing.

26.
Another incident in October 2000 indicated that the Grievor admitted that he was not carrying out his hourly counts, but he only did so after having been accused of this breach of policy by his Superintendent.  A letter (Ex C-12) outlining the facts of the incident was placed in the Grievor's file.

ANALYSIS

27.
Counsel brought to my attention the applicable test in situations of discharge. 
 AArbitrators should pose these distinct questions in the typical discharge grievance.

 First, has the employee been given just and reasonable cause for some form of 

 discipline by the Employer?  Is so, was the Employer=s decision to dismiss the 

 employee an excessive response in all the circumstances of the case?  Finally, if

 the arbitrator does consider discharge excessive, what alternate measures should

 be substituted as just and equitable?@
Re Wm. Scott & Co. and Canadian Food and Allied Workers Union, Loc. P-162 [1977] 1 CLR BR 1 (PC Weiler) at p. 5 (quoted from Fraser Valley Regional Library and C.U.P.E. Local 1698 (Mathews) (Re) 91 L.A.C. (4th) 201.

28.

As to the first question of the test, it is my opinion that the facts of this grievance

support some form of discipline by the Employer against the Grievor.

29.

Rogers v Rocmaura  Nursing Homes Inc. [1999] N.B.L.A.A. No. 38 summarizes

at para. 28 mitigating factors which could ameliorate the gravity of the misconduct of an employee:

1.
The previous good record of the Grievor.

2.
The long service of the Grievor.

3.
Whether or not the offence was an isolated incident in the employment history of the Grievor.

4.
[N/A]

5.
Whether the offence was committed on the spur of the moment as a result of a momentary aberration, due to strong emotional impulses, or whether the offence was premeditated.

6.
Whether the penalty imposed has created a special economic hardship for the Grievor in the light of his particular circumstances.

7.
Evidence that the company rules of conduct, either unwritten or posted have not been uniformly enforced, this constituting a form of discrimination.

8.
Circumstances negativing intent, eg., likelihood that the Grievor misunderstood the nature or intent  of an order given to him, and as a result disobeyed it.

9.
The seriousness of the offence in terms of company policy and company obligation.

10.
Any other circumstances which the Board should properly take into consideration.

30.
The following factors were presented at the hearing corresponding to the 10

categories set out above.  I have set out the mitigating factors as well as the aggravating factors.

1.
The Grievor has a good work record, and  his Employee evaluation has been good.  Furthermore, his direct Supervisor Mr. Benoit had no problem with his work performance.

2.
The Grievor has been employed since 1981, a lengthy period of service that deserves special consideration.

3.
This offence is not an isolated incident.  The evidence discloses previous similar serious misconduct in which the Grievor had been disciplined, and warned.  In British Columbia and B.C.G.E.U. (Jaye) (Re) 69 L.A.C. (4th) 71 concluded in a similar fact situation that:  


"...failure to conduct and record proper counts, in the particular circumstances, constituted just cause to impose the penalty selected [dismissal] without giving weight to the grievor's past record.  In any event, the least impact of his record is that it deprives the grievor of reliance on a discipline-free work history"
4.
N/A

5.
Making a incorrect log book entry as described in the Employer's letter of termination (Ex G-2) , is in my opinion not sufficient evidence of premeditation, although certainly on the face of it careless to the extreme.

6.
The Grievor has lost income and assets because of economic hardship, but there was insufficient evidence presented at this hearing to establish a special economic hardship in the light of his particular circumstances.

7.
The Grievor testified that the Employer was not uniformly disciplining infractions at the Centre, but the Grievor provided no persuasive evidence of this allegation at the hearing, although performance problems with the Grievor must have been overlooked for a lengthy period of time by his Shift Supervisor Mr. Benoit.  The Employer had to have been aware of the inconsistence of the entries in the log book, and chose not to enforce a uniform system of log book entries, but I am unable to conclude that this lack of supervision by the Employer is not a form of discrimination.

8.
Considering the Grievor's similar prior offences and careless behaviour, his lengthy work experience, and his admission to having altered the method of log book entries without prior consultation with any supervisiors, all of which lead me to the conclusion that the Grievor did not misunderstand his duties.  The Grievor had received prior warnings and very likely, this sort of breach of policy by the Grievor could easily be repeated. 

9.
The Grievor has presented a persuasive argument that the lead time of escape of the inmate was not serious, nor was the inmate dangerous to the public.  I agree with these submissions (see also paragraph 18 above), but they are secondary to the importance of the duty of the Grievor to enforce the incarceration of inmates according to the procedures of the Centre, and to keep an accurate record.  My earlier conclusion that the Grievor was required to carry out a round within the hour of the escape of an inmate to be  within the policy of the Centre for rounds does not resolve the issue as to whether the Grievor had properly carried out his duties.  The evidence clearly confirm the breach of policy by the Grievor:

(a)
the Grievor completed on the count sheet (C-6) at 10:30 and 10:50 stating that the missing inmate named on the count sheet was present, which was incorrect;

(b)
the Grievor further indicated in the log book that according to him, that 20 inmates were present, which was incorrect.  


These breaches of Centre procedures are serious misconduct.

              10(a)  When the Grievor was questioned by Mr. St. Pierre, he provided neither a                          satisfactory explanation, nor has he ever offered an apology.  He has                                  simply said at the hearing that he made " an honest mistake",  and at the                             close of the hearing finally admitted that he did not do his 10:30 a.m.                                 round.  I am of the view that the Grievor still does not recognize his                                   responsibility for what happened on March 27, 2001;

          10(b)
The Grievor was an enforcement officer and in a position of trust.  He                    must have the respect of the public and the confidence of his employer.                 The Correction Officer has an important job. The facts indicate to me that             he was fully aware of the consequences of his actions.  The standard of a               conduct for a Correction Officer is higher than most other employment                  fields: "it is difficult to perceive an act of misconduct more serious than                 one which facilitates an escape..."  British Columbia and B.C.G.E.U.                     (Jaye) (Re) 69 L.A.C. (4th) 71.

10(c)
The Grievor has sought to mislead this hearing by not admitting to  his failure to complete his 10:30 a.m. round.  Dishonesty by a law enforcement officer under oath cannot be tolerated or condoned.

CONCLUSION

31.
In my opinion there are insufficient mitigating factors to warrant a change in the disciplinary penalty imposed by the Employer.  Therefore, the Grievance is rejected.

Respectfully submitted at Bathurst, New Brunswick, this _____ day of February 2002.

__________________________

JOHN D. HAZEN

Adjudicator
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