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BACKGROUND AND PRELIMINARY MATTERS

1.

The grievance of Katherine Cosman was referred to adjudication pursuant to the relevant provisions of the Collective Agreement. There were no preliminary objections raised by either party with respect to my appointment as Adjudicator nor with respect to the adjudicability of the grievance. There were thirty-six exhibits submitted in evidence at the adjudication hearing and these exhibits are listed in Appendix “A” to this Award.

2.

The Grievor in her grievance claims that the Employer breached the Collective Agreement by terminating her employment rather than accommodating her disability as required by Article 3 of the Collective Agreement and the New Brunswick Human Rights Act. At the adjudication hearing, counsel for the Union argued that the Employer failed to accommodate the Grievor by searching out work opportunities to accommodate the Grievor within her own department or elsewhere in the civil service of New Brunswick. The letter of termination (Exhibit 3) dated March 23, 2005 provided as follows, in part:

“I have been advised that you began a leave of absence without pay due to illness in April of 2000. Under our current policies, a position may be held for an employee in your circumstances for up to twenty-eight months. This period has been extended to provide you with a period of five years to successfully reintegrate you into the workplace. Since attempts for reintegration have not been successful, it is regrettable that we can no longer hold this position for you. We have no alternative but to vacate the position you occupy effective this date.”

In response to the grievance, the Employer argues that it has not breached any of the provisions of the Collective Agreement nor the Human Rights Act. In particular, at the adjudication hearing, counsel for the Employer argued that the Employer proposed a reasonable plan of accommodation and that the Grievor failed to participate in that plan. 

EVIDENCE

3.

There were five witnesses called to give evidence at the adjudication hearing. The three witnesses called by counsel for the Employer included Lynn McKeen, a Human Resource Consultant with the Department of Public Safety; Bruce Kingston, a Superintendent at the Saint John Regional Correctional Centre; and, Colleen Kinch, an Occupational Therapist who works with the Workplace Health, Safety & Compensation Commission of New Brunswick (WHSCC). The two witnesses called by the Union were Daniel Leger, a Correctional Officer and President of CUPE New Brunswick; and, the Grievor, Katherine Cosman, who prior to her accident had been employed as a Correctional Officer at the Saint John Regional Correctional Centre.

4.

Two issues to be addressed in the present case are: (1) whether the Employer offered the Grievor an appropriate position which would accommodate her disability; and (2) whether the Grievor fulfilled her obligation to assist the Employer in securing an appropriate accommodation. Although the more recent exchanges between the Grievor and the Employer are particularly relevant to this issue, it is helpful to understand what occurred over the five year period from the date the Grievor was injured as the result of a fall from a chair at the workplace on March 19, 2000. A brief summary of events during this five year period is as follows:

March 19, 2000.   The Grievor sustained a work-related injury to her neck and back. Following this injury the Grievor received physiotherapy for approximately six months along with Work Hardening at Brunswick Centre from April 28, 2000 to August 15, 2000. In addition, she attended physiotherapy/occupational therapy sessions at the Workers’ Rehabilitation Centre for an additional nine weeks and consulted with several medical specialists.

Early 2001.   Bruce Kingston noted that he met with the Grievor and her physiotherapist to discuss her return to work sometime in 2001. At that time the physiotherapist appeared confident the Grievor could return to work at some time although the Grievor stated that she was in extreme pain. It was noted that the Grievor had attempted a return to a sedentary position in the Control Room for one day and did not return.

February 7/8, 2001.   The Grievor participated in a two day functional capacity assessment performed at Brunswick Centre which concluded that the Grievor had demonstrated “a poor . . . potential for improvement in functional abilities to the point where she will be able to return to her previous position as a Corrections Officer.” The report went on to suggest that other employment opportunities of a more sedentary nature may be an option.

Fall 2001.   Lynn McKeen, a Human Resource Consultant with the Department of Public Safety spoke to the Saint John work place where the Grievor had been employed as a Correctional Officer to see if there was something suitable for her. They advised her that they would find something for the Grievor. Lynn McKeen then contacted Kim Richard at WHSCC to determine whether there was any reason the Grievor could not be accommodated in a return to work. Kim Richard advised Lynn McKeen that she wanted to do another assessment.

April 3/4, 2002.   The assessment referred to by Kim Richard did not occur until April of 2002. The evaluation was somewhat inconclusive as it was determined that the Grievor had not made full physical effort during the testing and it was felt that she was likely capable of a higher functional performance than was demonstrated during the evaluation. It was concluded, however, that she had demonstrated the ability to safely perform sedentary work as well as a range of physical activities, including standing, walking, climbing, lifting, carrying, etc.

June 20, 2002.   The Grievor was seen by Dr. Andrew, her family physician, and given a statement (Exhibit 12) indicating that she would be off work due to an injury until October of that year. At this point, Lynn McKeen stated that she concluded that the Grievor was not yet ready to return to work. Lynn McKeen spoke to the Grievor throughout 2002 regarding her situation. In evidence, Lynn McKeen stated that she was confused regarding the message that she was getting as the Grievor’s doctor wanted her to work ten hours per week but the Grievor said that she was in pain and unable to do housework. In discussions, Lynn McKeen told the Grievor that there was a job available which would accommodate her disability.

June 28, 2002.   Bruce Kingston, the Superintendent at the Saint John Correctional Centre, wrote a letter (Exhibit 13) to the Grievor summarizing a telephone discussion they had regarding Leave Without Pay options which he indicated would expire effective October 24, 2004. In this letter he expressed hope that she would be able to return to the workforce before the Leave Without Pay had expired.

Fall 2002.   Bruce Kingston testified that sometime in the fall of 2002 the Grievor called him and said she could return to work but not in the Central Control Room where she had attempted a one day return.

December 12, 2002.   Lynn McKeen wrote a letter (Exhibit 14) to the Grievor and asked that she have a Return to Work Form completed by her physician which was seen as essential in order to explore employment options. In this letter Lynn McKeen indicated that the Department could maintain her position until October 2004 and that she hoped the Grievor would be able to take advantage of the period of time prior to October 2004 to reintegrate herself into the workforce. She invited the Grievor to contact her to schedule an opportunity to discuss employment seeking strategies.

February 2003.   Lynn McKeen met with the Grievor in Saint John. At that time the Grievor mentioned she was continuing to have difficulty with pain and bladder problems. The Grievor indicated she would like an administrative position. Lynn McKeen indicated that there were no administrative positions available at that time as one position in that area had already been offered to accommodate another employee. As well, a position in the Compliance Branch, which was an area the Grievor had identified as of interest to her, had been offered to accommodate another employee. Lynn McKeen indicated to the Grievor that the Employer would be able to accommodate her in the Control Room area. 

Fall 2003.   The Grievor remained on leave of absence without pay throughout 2003. Lynn McKeen continued to encourage the Grievor to come back to work so that she could be assessed.

May 4, 2004.   The Grievor sent a memorandum to Lynn McKeen to which she attached the Return to Work Form that Lynn McKeen had apparently sent to her in Lynn McKeen’s letter to the Grievor of December 12, 2002. In this Return to Work Form, Dr. Andrew referred to the injuries suffered by the Grievor and expressed concern regarding the Grievor being required to stay in any one position for a prolonged period of time. He indicated that an evaluation would be helpful in determining the extent of any restriction.

August 24/25, 2004.   The Grievor participated in another two day functional capacity evaluation. This evaluation (Exhibit 17) concluded that the Grievor had to be classified as sedentary as she did not meet the on-the-feet tolerance associated with the light to medium physical demands strength level. The report noted that she was capable of sedentary strength work and some light to medium strength work with identified restrictions such as time limits assigned to various activities. The report also indicated that there may be moderate discrepancies in the reliability and accuracy of the Grievor’s subjective reports as to her pain and associated disability. Following the evaluation, Lynn McKeen indicated that the Grievor still felt she was unable to return to a modified role in the Control Room.



Stan Brown the evaluator in the Grievor’s August assessment responded by letter (Exhibit 18) dated September 28, 2004 to an inquiry from Julie Barrette of the WHSCC regarding comments she received from the Grievor about spasms and pain she had during the evaluation process in August. Stan Brown stated that there was no recognition of the particular pain and reaction as reported to Julie Barrette by the Grievor. Stan Brown noted that during the evaluation there were moderate discrepancies between the Grievor’s subjective assessment and the objective findings of the evaluation. He clarified that he was not implying intent on the Grievor’s part but simply stating that at times she can do more than she currently perceives. He suggested that considerably more weight should be placed on objective findings than on subjective reports of pain or subjective estimates of ability.

Fall 2004.   The WHSCC under case manager, Julie Barrette-Cairns, reviewed the Grievor’s medical history since her accident with the intent of assisting with the reintegration of the Grievor into the workplace and, in particular, determining whether the position being offered by the Employer was satisfactory.



On November 15, 2004 the Grievor commenced an approximately six week program in the Interdisciplinary Rehabilitation Plan at the Workers’ Rehabilitation Centre. Her case manager for this rehabilitation was Julie Barrette-Cairns. A detailed report (Exhibit 24) was compiled on her discharge from this program on December 23, 2004. The Occupational Therapist involved in this program as part of her report concluded that the Grievor demonstrated the ability to function at the “sedentary physical demand level.” In the report, however, it was noted that the Grievor’s performance of the various tests she was given was “self-limited due to reports of increased pain, feeling unsafe and not wanting to further increase her pain.” It was noted that the Grievor had a concern that something may be seriously wrong in her low back/sacrum area and that this is a barrier with respect to the client’s ability to return to work. The report went on to state that other barriers to the Grievor’s return to work included:

“Pain/self limits her activities, symptom reports are not consistent with symptom behaviours and/or functional performance and perceived function is less than actual function.” (page 8)



As part of the Pain Management Program the Grievor attended for the six weeks she participated in psychology lectures. The psychologist made the following comments as to the general assessment of the Grievor’s ability to return to work.

“In summary, Ms. Cosman attended the Pain Management Program for six weeks and received information from every member of the treatment team on managing and coping with her chronic pain. Regarding her occupational future, at the time of her discharge, she was scheduled to return to work with her pre-accident employer in the control room of the jail in Saint John. She was somewhat resistant to that idea, stating that she would rather do another type of job. In view of all of the information available on file, this return to work plan was maintained by the Case Management team.” (page 13)

January 12, 2005.   Julie Barrette-Cairns by letter (Exhibit 21) dated January 12, 2005 advised the Grievor that her Employer had offered her alternative work as a Control Panel Worker at the Saint John Regional Correctional Centre. The Grievor was advised that an Occupational Therapist had reviewed the job site analysis for the position and compared it to the Grievor’s functional capacity evaluation. It was concluded that duties of the Control Panel Worker respected the Grievor’s physical abilities. Julie Barrette-Cairns reviewed the Employer’s obligations under the Human Rights Act and Workers’ Compensation Act and advised the Grievor that the WHSCC was satisfied that the Employer had “. . . provided suitable accommodations and has met their obligation under both legislations . . . .” Julie Barrette-Cairns advised that the WHSCC could provide assistance to help her re-enter the workforce through a Gradual Return to Work (GRTW) Program under the supervision of an Occupational Therapist.



Bruce Kingston, the Superintendent at the Saint John Regional Correctional Centre, wrote a letter (Exhibit 22) to the Grievor dated January 17, 2005 enclosing a summary of the duties of a Central Control Officer. He indicated that he would support the GRTW Program developed by an experienced Occupational Therapist.

January 17, 2005.   On January 17, 2005 Julie Barrette-Cairns responded to a fax which she had received from the Grievor which raised several issues of concern relating to her return to work. Firstly, Julie Barrette-Cairns stated that although the Grievor may have concerns regarding working in Saint John this is where her employment was at the time of the injury and the Employer had met its obligations by finding suitable accommodation in Saint John. She also addressed concerns the Grievor raised regarding a report (Exhibit 20) from Dr. Cook respecting her limitations. Julie Barrette-Cairns also expressed a willingness to speak with the Grievor’s family doctor, Dr. Andrew, regarding any specific concerns he had regarding the GRTW Program. Julie Barrette-Cairns stressed to the Grievor that it was important she attend the meeting scheduled for January 28 with the Employer and the Union to discuss the return to work schedule. She stressed with the Grievor that if she did not attend the meetings her benefits would be suspended.

January 28, 2005.   A meeting was held with the Grievor, her Union representatives, and Employer representatives as well as the Occupational Therapist from the WHSCC. The purpose of the meeting was to discuss the GRTW Program for the Grievor in the Control Room. Lynn McKeen testified that she advised the Grievor that this was her last chance, given that it had been approximately five years since her accident. Lynn McKeen indicated that she advised the Grievor she would be given time to get up to speed and would be shadowed so that she could be assisted at any time. Further, Lynn McKeen advised her that other changes could be made as found to be necessary as a result of her experience on the job.



At this meeting, the Grievor presented a note from her doctor recommending that the return to work not occur until March 1, 2005. As this was new information, the parties took a recess during which time the Grievor spoke to her Union representative. Following the recess, the Grievor advised that she would be willing to start work the following week. The Occupational Therapist assigned to this case was Colleen Kinch. Colleen Kinch approved the GRTW Program and advised the Grievor by letter (Exhibit 21) that the WHSCC had determined that the position proposed by the Employer met the requirements of the Human Rights Act and the Workers’ Compensation Act.

February 1, 2005.   This was the first day of the Grievor’s GRTW Program. Bruce Kingston, the Superintendent of the Saint John Correctional Centre, testified that the Grievor indicated to him that all had gone well on that day. Her next scheduled day was February 3, 2005 but she did not return that day nor any subsequent day. The Grievor subsequently reported that she had been in extreme pain as the result of the four hours of orientation. This was documented in a note (Exhibit 34) from her doctor. The Grievor made no further contact with the Employer and did not return for any of the subsequent scheduled days of work in the plan (Exhibit 26) developed and accepted by the parties for her return to work. The Employer’s evidence is that had the Grievor shown any interest, prior to the adjudication hearing, in continuing the orientation she would have been able to come back.



Colleen Kinch, the Occupational Therapist, testified as to her education and work experience with the assistance of a written curriculum vitae (Exhibit 32). Following this review, she was designated as an expert in occupational therapy at the workplace. In particular, she noted that she was involved with developing the GRTW Program for the Grievor which provided a transitional step up in hours and duties over a period of several weeks. This plan she noted was reviewed with the parties and agreed upon. She noted, in particular, that if the plan proposed was not one which she felt was a good match nor likely to succeed that she would have said so and stopped the proposal from going any further. She stated that it is not her practice to participate in any GRTW Program that is not likely to be successful.

5.

Bruce Kingston in his evidence did review the work in the Control Room which consisted of pressing buttons to open doors, monitoring cameras, answering phones and handing out keys to individuals, amongst other things. He stated that he was aware of the Grievor’s limitations when the GRTW Program was set up in early 2005. He noted that at that time a bed was made available at the workplace if it was needed by the Grievor. Bruce Kingston saw the Grievor in the Central Control Room during her four hours of orientation on her first day. At the end of the four hours he went down and saw the Grievor in the Visiting Office where someone was explaining some of the computer elements to her. The Grievor at that time said things had gone well.

6.

Bruce Kingston testified that he had been asked by Lynn McKeen several times as to what he might have available in terms of a job to accommodate the Grievor and the Control Room was all that was available. Colleen Kinch further noted that she had requested the Employer to provide options and, in particular, asked the Employer to look at a Saint John location as that is where the accident happened. She, at this point, had reviewed the Grievor’s file and made reference to the evaluation (Exhibit 17) done in August 2004 which determined that the Grievor was capable of “full work day tolerance” and able to return to work. Colleen Kinch was in attendance at the meeting with the parties in January 2005 in which the Employer had stressed the importance of the Grievor starting back to work as soon as possible given the lengthy period of time that had transpired since her accident almost five years ago. It was during a break in this meeting that Colleen Kinch went to look at the workplace where the Grievor would be placed and found it to be as Lynn McKeen had described it to her. It was following this break that the Union reps came and indicated that the Grievor was prepared to proceed with the back to work plan. Colleen Kinch also made reference to the Grievor’s doctor having voiced some concerns as to the Grievor being able to return to work as planned. She noted that she forwarded the GRTW Program (Exhibit 26) to her doctor.

7.

The first day of the GRTW Program was a four hour orientation session on Monday, January 31, 2005. Due to conflicts in her schedule, Colleen Kinch did not go in on this day to observe the Grievor but had intended to observe her on the Friday. She noted that the job was sedentary and allowed for postural adjustments as specified in the evaluation reports. As well, Colleen Kinch noted that the Grievor had lots of freedom to simply observe during the orientation period. The intent was that the Grievor would have at least two weeks of orientation before settling into a work routine under which additional hours would be added on a gradual basis until she was able to work a twelve hour shift. 

8.

Colleen Kinch stated that the Grievor did call her on Thursday, February 3 and left two messages. In one of these messages the Grievor stated that the doctor had pulled her from work. Colleen Kinch pointed out in her testimony that the doctor’s progress report (Exhibit 34) dated February 2, 2005 was not saying that the Grievor should withdraw from the position but simply suggested that she return to work when the Occupational Therapist was able to observe her so that a final decision could be made regarding her long term rehabilitation. Colleen Kinch noted that the Grievor did not return and, therefore, there was no opportunity to observe her. She noted that she could not say whether the Employer might have been able to provide a more appropriate job but that she had concluded that the job offered was a good match. By letter (Exhibit 28) dated February 8, 2005 Julie Barrette-Cairns advised the Grievor that her claim with WHSCC was being closed effective February 4, 2005. As the Grievor was only able to attend one out of three shifts the first week of her program, it was concluded the Grievor was not ready to participate in the GRTW Program. The Grievor was invited to contact Julie Barrette-Cairns for clarification or if she had any new information.

9.

Daniel Leger, the President of CUPE NB, testified that he had been involved in meeting with the Employer to resolve the Grievor’s return to work. He noted that the Union had suggested alternate work and, in particular, saw the monitoring of conditional sentences as a job that would suit the Grievor’s situation.

10.

The Grievor, when questioned about the first day of her GRTW Program, testified that there was non stop activity which involved a great deal of movement. She stated that she spoke to Ray Cormier about this and advised him that she could not move in response to the demands. She noted that during the first day back at work she spent three hours in the Control Room and one hour familiarizing herself with the computer. She stated that her pain levels the first day were extreme. She did note that Ray Cormier had been with her during the three hours in the Control Room. Following her first day at work she stated that she called her supervisor to advise him that her family doctor had said she could not return. It appears she was referring to her telephone message to Colleen Kinch. As noted earlier, Colleen Kinch made reference to the doctor’s note (Exhibit 34) that refers to her returning when the Occupational Therapist could observe her. There was no further contact between the Grievor and the Employer until she received notice of her termination.

11.

The Grievor stated that she does not feel she was accommodated by the GRTW Program. She is hopeful that another position can be found. At the time of the adjudication, the Grievor stated that she was having acupuncture and not sleeping well.

DECISION

12.

As noted at the commencement of this decision the central issue is whether the Grievor was properly accommodated by the Employer as a result of her workplace injury. The Employer has not disputed that the Grievor was disabled due to a workplace injury and argues that it has attempted to accommodate the Grievor to the point of undue hardship. In particular, the Employer’s position is that the Grievor failed to participate in the GRTW Program such that the Employer was extremely limited in terms of its ability to develop a position that would accommodate the Grievor.

13.

Counsel for the Union argued that the Employer should be able to find other alternative employment than the one position in the Control Room that the Grievor had tried twice, once in 2001 shortly after her accident and the other in 2005. It was argued that the Control Room was a stressful workplace and one which the Grievor could not handle. It was noted that the Union on a number of occasions, as well as the Grievor, had suggested the monitoring of conditional sentences as a possible area in which the Grievor could be accommodated.

14.

Counsel for the Employer in response to the Union’s position argued that although the Employer might have looked at other job options, it had no duty to do so when, in fact, the Grievor had been offered reasonable accommodation. It was noted that the Grievor had been absent from the workplace approximately five years at the time of her termination. It was argued that the Grievor does not have the right to a job of her choice but had the obligation to cooperate with the GRTW Program developed in the Central Control Room in Saint John.

15.

Counsel for the parties referred to the following arbitration and court decisions in support of their arguments: Re Marilyne Mallet (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Claude Poirier dated May 29, 1996); Re Sault Area Hospitals and S.E.I.U., Loc. 268 (Ainslie) (2001), 96 L.A.C. (4th) 168 (Whittaker); Re St. Paul’s Hospital and H.E.U. (Smeding) (2001), 96 L.A.C. (4th) 129 (Jackson); Re GSW Heating Products Co. and U.S.W.A. (1996), 56 L.A.C. (4th) 249 (Barrett); Anderson v. Alberta [2004] A.J. No. 1216 (ABQB); Re Charlotte Lyons (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Brian Bruce dated November 12, 2003); Re Ball Packaging Products Canada Inc. and Can. Workers’ Federal Union, Loc. 354 (1990), 12 L.A.C. (4th) 145 (Davis); Re Emrick Plastics and C.A.W., Loc. 195 (1992), 25 L.A.C. (4th) 19 (O’Shea); Re Better Beef Ltd. and U.F.C.W., Region 18 (1994), 42 L.A.C. (4th) 244 (Welling); Re Uniroyal Goodrich Canada Inc. and U.S.W.A., Loc. 677 (1996), 60 L.A.C. (4th) 260 (Solomatenko); Re Hamilton Civic Hospitals and C.U.P.E., Loc. 794 (1995), 44 L.A.C. (4th) 31 (Kennedy); Re Laurina Boucher (unreported adjudication decision under the Public Service Labour Relations Act by Adjudicator Noël Kinsella dated December 21, 1992); Re Mount Sinai Hospital and O.N.A. (Tilley) (2000), 91 L.A.C. (4th) 215 (Devlin); Central Okanagan School District No. 23 v. Renaud [1992] 2 S.C.R. 970; and, Re Queen’s Regional Authority and I.U.O.E., Loc. 942 (Snow) (1999), 78 L.A.C. (4th) 269 (Christie).

16.

Counsel for the parties in the present case are in agreement that the provisions of the New Brunswick Human Rights Act are applicable to the present case in addition to the requirements of the Collective Agreement prohibiting discrimination (Article 3). Further, there is no dispute that the Grievor is disabled as the result of a workplace accident and that there is a duty on the Employer to accommodate the Grievor in facilitating her return to the workplace. When the complainant is a member of a bargaining unit the representative union also has an obligation to participate in attempts at reintegrating the complainant into the workplace although it appears that the employer bears the primary onus with the union’s participation being one of assistance, as required.

17.

A helpful overview of the duty of accommodation can be found in the Supreme Court of Canada decision Central Okanagan School District No. 23 v. Renaud (supra). Some of the basic principles that can be drawn from this case include the following:

1.
An employer has a duty to accommodate a disabled employee by taking reasonable measures short of undue hardship.

2.
Undue hardship has been defined as something “more than mere negligible effort and must be seen as including some hardship.”

3.
Each case must be measured on its own facts to determine whether the Employer has taken reasonable measures.

4.
One factor to be considered is the size of the employer’s operation which will impact any assessment as to financial costs to be absorbed and the ease with which job duties can be rearranged.

5.
The reaction of other employees may be a relevant factor in deciding whether accommodating measures constitute undue interference in the operation of the employer’s business.

6.
The union’s duty to accommodate only arises if it is in fact a party to discrimination. The involvement of the union can arise either as a result of the inclusion of a discriminatory provision in the collective agreement. There is also an obligation on the union not to impede the reasonable efforts of an employer to accommodate an employee.

7.
There is a duty on the employee or complainant to assist the employer in securing an appropriate accommodation.

18.

It is the last of the above principles that the Employer has raised in its own defense in this adjudication. Therefore, it may be helpful to further explore the duty on an employee to assist the employer in finding appropriate accommodation. The following quotation from the Renaud case summarizes this duty:

“When an employer has initiated a proposal that is reasonable and would, if implemented, fulfill the duty to accommodate, the complainant has a duty to facilitate the implementation of the proposal. If failure to take reasonable steps on the part of the complainant causes the proposal to founder, the complaint will be dismissed. The other aspect of this duty is the obligation to accept reasonable accommodation. This is the aspect referred to by McIntyre J. in O’Malley. The complainant cannot expect a perfect solution. If a proposal that would be reasonable in all of the circumstances is turned down, the employer’s duty is discharged.”

19.

In the present case, the Grievor attempted to return to her employment in the Central Control Room soon after her injury in March 2000 but little evidence was presented by either party as to what occurred on the particular day. The evidence supports the conclusion that it was too soon after her injury for the Grievor to have attempted a return to work given the fact that the Grievor subsequently was involved in extensive attempts to obtain medical assistance to address her injuries. As well, there was no assistance from the WHSCC at that time. It cannot be seen as being a GRTW Program. The second and final attempt to accommodate the Grievor occurred almost five years after her injury. The position the Employer chose was again in the Central Control Room in the Saint John facility. The Grievor had been working at the Saint John facility at the time of her injury. It was clear from the evidence that the Grievor was not anxious to return to Saint John having moved to Fredericton. 

20.

As noted in a review of the principles of the Renaud case, however, the Grievor is not entitled to a perfect solution but rather must accept any reasonable attempt by the Employer to accommodate her. On reviewing the facts it must be concluded that the choice of the Central Control Room by the Employer was reasonable in all of the circumstances. The Grievor had undergone several evaluation examinations and all of them concluded that she was capable of sedentary work. The Occupational Therapist and other professionals at the WHSCC reviewed the Employer’s proposal and found it to have a reasonable likelihood of success. It was, therefore, not simply a question of the Employer having unilaterally selected a position without investigating whether it would be a reasonable solution. Given that the position was in the same facility as the Grievor was working in at the time of her injury, it must be seen as an acceptable location. There was no evidence to indicate that the Grievor’s disability required her to be in Fredericton.

21.

There were other jobs which the Grievor had identified on occasion and, in particular, in discussions with Lynn McKeen. Lynn McKeen’s evidence, however, was that other employees had already been accommodated in these areas and there were no positions open in these other areas at that time. There was no evidence to contradict this claim by Lynn McKeen. Most importantly, however, it must be concluded that the Grievor is not entitled to the job of her choice but must accept any reasonable proposal made by the Employer.

22.

The evidence clearly indicates that the Grievor in the present case did not make a reasonable effort to facilitate the implementation of the GRTW Program developed and accepted by all parties, including the Grievor and her Union. The Grievor only returned to the workplace for a four hour period on one day. Her first two weeks of return to work were to be orientation. The Grievor was not expected to assume total responsibility for any of the work during this orientation period. There was always to be someone available to assist her. In addition, arrangements had been made so that the Grievor could lie down in a bed at any time should she be unwell. Bruce Kingston testified that he spoke with the Grievor at the end of her four hour shift and was advised that it had gone well. I accept his evidence which was not specifically denied by the Grievor.

23.

In the circumstances that existed, there was an obligation on the Grievor to cooperate with the Employer and to discuss in detail any problems she was encountering in the GRTW Program. The Grievor did go to see her doctor and suggested to the Employer that the doctor had ordered her not to return to work. In fact, it appears from his report that he merely stated that it would be helpful if the Occupational Therapist could be present to observe the Grievor.

24.

It has been noted that it was five years before a formalized GRTW Program was devised. The evidence does not suggest that the Employer was negligent in not attempting to return the Grievor to work at an earlier point in time. The evidence was that both Bruce Kingston and Lynn McKeen had on various occasions expressed to the Grievor their willingness to assist the Grievor in returning to the workplace. Often when Lynn McKeen attempted to promote the Grievor’s return to work, the Grievor would seek medical support suggesting that she was not able to return. In particular, it is noted that in December 2002 Lynn McKeen sent the Grievor a Return to Work Form to be completed and returned so that employment options could be explored. The Grievor did not return this form until May 2004. It is appreciated that there is often a delicate balance between assisting an employee in returning to work without, at the same time, pushing them when the employee, in fact, is not physically or mentally prepared to do so. Lynn McKeen expressed such concern in the present case.

25.

The Employer witnesses at the adjudication hearing indicated that they would have accepted the Grievor back in the GRTW Program at any time up until the point of her termination on March 23, 2005. The first day of the GRTW Program was January 31, 2005. There was no contact from the Grievor in which she expressed any interest in attempting to recommence the GRTW Program. Further, there was no evidence at the adjudication hearing from the Grievor that would rationally explain her failure to continue with the GRTW Program nor was there any expression of interest from the Grievor returning to the Control Room at this point in time. In fact, there was reference by the Grievor to continuing medical problems that would interfere with any such attempt. There was no new medical evidence, however, to support the Grievor’s position.

26.

It is important that the Grievor understand that it has not been concluded that the Grievor in any way misrepresented what she understood her situation to be. As noted earlier, on at least two occasions those evaluating the Grievor’s disability expressed concern that her actual functional abilities may be different than the Grievor’s perceived understanding of her abilities. It did appear from the evidence that the Grievor would have been prepared to attempt a return to work in another position and, in particular, reference was made to work which could be done from home. The Union, as well, was promoting this option and referred to cases which identified the obligation of an employer to find positions in other areas of its operation. As noted earlier, however, the Grievor is not entitled to the perfect solution and must cooperate in any reasonable proposal made by the Employer. The Re Queen’s Regional Authority case (supra) referred to by the Union acknowledged that the duty to accommodate stretches across bargaining unit lines but did caution that this duty prevails only where the need for accommodation is clear and there is no other reasonable way to fulfill the Employer’s duty to accommodate.

27.

The present case has some similarities to the circumstances that existed in the Re Charlotte Lyons case (supra). In that decision reference is made (paragraph 71) to the onus on the employee to provide feedback to an employer regarding a proposed accommodation. In the present case, as in the Lyons case, I would conclude that the present Employer, within the knowledge that was available to it, attempted to reasonably accommodate the Grievor to the point of undue hardship. Further, I am satisfied that the Employer in the present case acted in the best of good faith and did not impose any unnecessary duties on the Grievor that would cause the attempt to reasonably accommodate to fail. Had the Grievor participated in the GRTW Program, it may have become evident that for some reason the position was not satisfactory and could not be adjusted to address legitimate concerns. This did not happen. The Employer has made every reasonable effort to accommodate the Grievor and there is no evidence that would suggest that there is any reasonable likelihood of the Grievor being able to make further attempts to return to the accommodated position within an acceptable time frame. In the Lyons case more than four years had expired since the Grievor’s injury and her termination. In the present case it has been five years. The Employer must be seen as having met its obligations under the Collective Agreement and the Human Rights Act. The Grievor has been terminated for just cause pursuant to the principles of innocent absenteeism. 

28.

For all of the above reasons, it is determined that the grievance must be dismissed.



DATED this 5th day of October 2005.

                                                              

Brian D. Bruce, Q.C.

Adjudicator

APPENDIX “A”

List of Exhibits Submitted at Adjudication Hearing

on September 1, 2005

  1
Collective Agreement between Board of Management and Canadian Union of Public Employees, Local 1251 (Expiry Date: June 15, 2007)

  2
Grievance of Katherine Cosman dated April 19, 2005

  3
Letter dated March 23, 2005 to Kathy Cosman from Louise Lemmon, Deputy Minister – Letter of Termination

  4
Letter dated April 28, 2005 to Katherine Cosman from Louise Lemmon – Reply to Grievance at Third Level

  5
Doctor’s Certificate dated March 31, 2000

  6
Certificate from Dr. Don Andrew dated April 3, 2000

  7
Medical Examination Report for Kathy Cosman dated October 4, 2000

  8
Report from Dr. A.D. MacDougal dated October 26, 2000

  9
Letter dated January 5, 2001 to Dr. Donald Andrew from Dr. Stephen Connolly

10
Two Day Functional Capacity Assessment of Kathy Cosman dated February 10, 2001

11
General Work Capacity Evaluation of Kathy Cosman dated April 3-4, 2002

12
Certificate of Dr. Don Andrew dated September 20, 2002

13
Letter dated June 28, 2002 to Kathy Cosman from Bruce Kingston

14
Letter dated December 12, 2002 to Kathy Cosman from Lynn McKeen

15
Consultation Report for Katherine Cosman by Dr. Colleen O’Connell dated July 24, 2003

16
Seven Page Memorandum to Lynn McKeen from Kathy Cosman dated May 4, 2004

17
Two Day Functional Capacity Evaluation of Kathy Cosman by Stan Brown dated August 24/25, 2004

18
Letter dated September 28, 2004 to Julie Barrette from Stan Brown

19
History and Physical of Kathy Cosman dated January 21, 2005 by Dr. José Ledezma, Workers’ Rehabilitation Centre

20
Report of Dr. William Cook dated January 7, 2005

21
Letter dated January 12, 2005 to Kathy Cosman from Julie Barrette-Cairns, Workplace Health, Safety & Compensation Commission

22
Letter dated January 17, 2005 to Kathy Cosman from Bruce Kingston

23
Letter dated January 17, 2005 to Kathy Cosman from Julie Barrette-Cairns, WHSCC

24
Discharge Summary Report of Kathy Cosman from Workers’ Rehabilitation Centre

25
Certificate from Dr. Don Andrew dated January 27, 2005

26
Occupational Therapy Report of Kathy Cosman dated January 28, 2005

27
List of Duties of Central Control Officer

28
Letter dated February 8, 2005 to Kathy Cosman from Julie Barrette-Cairns, WHSCC

29(a)
Coloured picture of Control Centre and

29(b)
Smaller coloured picture of Control Centre.

30
Letter dated April 16, 2002 to Cathy Cosman from Kim Richard, WHSCC

31
Medical Examination Report of Kathy Cosman dated October 6, 2004

32
Curriculum Vitae for Colleen Kinch

33
Physician’s Progress Report for Kathy Cosman dated January 28, 2005 

34
Physician’s Progress Report dated February 2, 2005

35
Letter dated January 24, 1994 to Kathy Cosman from Allan Robichaud

36
Letter dated May 1, 2002 to Kathy Cosman from Heather Harrison

