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Introduction

1.
On 13 September 2002, the employer dismissed Kevin Patterson from his position as Mechanic Supervisor at its Sackville garage. The garage is a small three bay operation in which Patterson and two mechanics serviced approximately 60 assets (mainly vehicles) of the local school district, the employer Department of Transportation itself, the Department of Agriculture and the Department of Natural Resources and Energy.  These assets include school buses, trucks, graders, snow plows and other heavy equipment. Patterson has been a mechanic since 1978 when he commenced employment with the Department of Education; in 1984, he commenced employment with the Department of Transportation and became supervisor of the Sackville garage when it opened in that year. He is a long term employee.  Patterson estimates he spent 50% of a typical work week servicing assets as a mechanic with the other 50% of the time occupied in administrative work such as acquiring parts and materials not in stock at the garage  and in dealing with clients. He estimates that dealing with clients occupied only 10% of his time. That he is skilled is aptly demonstrated by the fact that, one week after his dismissal, Patterson commenced permanent full-time employment as a mechanic in the private sector.  In his grievance, Patterson asserts that the employer dismissed him without just cause contrary to article 9 of the Collective Agreement:

9.01 An employee may not be disciplined except for just cause...
He seeks reinstatement with compensation for loss of wages and benefits.  

2.
Why would the employer dismiss a long term supervisory employee with such marketable skills? The answer lies not in Patterson’s technical skill as a mechanic but in the perceived deficiencies in his interaction with clients of the Sackville garage.  The employer dismissed Patterson for alleged acts of harassment over a lengthy period of time. The 13 September 2002 letter of termination states:

...we have now concluded an intensive investigation of the work environment at our Sackville work place.

The results of this investigation show that you have personally harassed several people and created a poisoned work environment through your inappropriate behaviour of using vulgar and abusive language... We have been advised that during the investigation you showed no remorse for your actions. 

Your conduct is totally unacceptable and will not be tolerated by this Department. It has been brought to my attention that although your unacceptable behaviour has been addressed by management, you have continued to verbally abuse the clients and colleagues of this department.

Based on the number of opportunities that you have been given to change your behaviour and the seriousness of your actions, your employment with this department is terminated effective immediately. 



The letter is signed by the Deputy Minister.  In testimony, Connie DeWolfe, Labour Relations Manager of the employer’s Human Resources Branch, identified five factors which led to the recommendation to dismiss Patterson:

1.  the severity of the harassment in terms of the number of occasions, the number of clients, and the type of behaviour;

2.  Patterson had previously been made aware by management that such behaviour is considered inappropriate;

3.   Patterson’s lack of remorse;

4.  Patterson held a supervisory position and should have been leading by example; and

5.  the lack of belief that Patterson would change his behaviour in the future.

3.
Twenty-nine witnesses testified at the hearing of this matter, 42 documents were received in evidence and I have 181 pages of notes.  In this situation, I would be remiss if I did not commend Ms. Barton, Mr. Steep and Mr. Spinney for their cooperative spirit which greatly facilitated the hearing of witnesses during both daytime and evening hours.  Of the twenty-nine witnesses, 20 were called to testify by the employer and 9 by the grievor.  Witnesses for the employer recounted incidents of alleged inappropriate conduct, particularly in the use of vulgarity and name calling by Patterson. I will identify such witnesses by their initials so that these reasons will not further contribute to what I find to have been their victimization.  The grievor’s witnesses generally testified as to their favourable personal interaction with Patterson.  Patterson himself denied having committed  the alleged acts of harassment alleged by the employer’s witnesses.  I propose first to address issues of credibility.  

Grievor’s Credibility  
4.
Patterson’s basic position is denial.  Alleged acts did not occur, words were not spoken or, if spoken, not in the context identified by the particular witness.   

5.
Towards the end of cross-examination, Patterson agreed with learned counsel for the employer that it would be “clearly” inappropriate to refer to another supervisor as the “little big man”; that as a supervisor himself, he had a responsibility not to call down or make fun of another supervisor; that talking negatively about another employee can contribute to a negative work environment for that employee (constituting harassment); that it is not appropriate to call bus drivers seeking service at the Sackville garage “stupid”, “idiot”, “fuck’n bus driver”, “dummies”, etc.; that (“in a certain context”), it is not appropriate to call a large framed employee a “fat tub of shit”; that it is inappropriate to refer to a client seeking service as a “Fuck’n Frenchman”; that he has known since at least 1995 that the employer places a priority on courtesy to clients; and that he knows shoving any person on the job is not appropriate.  Asked why named witnesses would have testified that he had done these acts of misconduct, Patterson dismissed all these witnesses as “lying” – but in respect of one witness, that that witness was “either mistaken or lying”. Asked what may have motivated these witnesses to lie about him, Patterson explained that he “tried to use everyone fairly but the bus drivers held things against him when he couldn’t do repairs” and that “he wasn’t able to satisfy everyone” in performing repairs when they wanted them done. 

6.
It is the testimony of Patterson that I do not accept as credible.  Quite frankly, I did not find him a credible witness during his direct examination and his cross-examination only served to reinforce that assessment. When discussing such matters as background, Patterson’s testimony was detailed and specific but when discussing alleged acts of misconduct, I found that Patterson’s testimony at times became an exercise in semantics and lapses in memory. Rather than describe his demeanour as a witness, I record an instance which in my opinion clearly illustrates the general nature of his testimony at the critical points — an exercise in semantics.  

7.
One incident of misconduct alleged by the employer involves Patterson “shoving” another supervisor on 22 January 2001.  In his testimony, Patterson initially denied having “shoved” that supervisor and used his hands to illustrate merely tapping the shoulder of that supervisor  as one would do to get a person’s attention — a limited and light up and down touching on the shoulder using one’s fingertips.  As his testimony continued, Patterson and counsel for the employer seemed at odds in  their respective uses of the word “shove”.  As I said at the moment, it all depends on what “shove” means.  Accordingly, I asked Patterson whether a “shove” might be the application of limited direct force on the shoulder of an individual using the open palm of one’s hand in a forward motion which,  depending on the force applied, might or might not move the shoulder backwards.  I did this not in words but by so “shoving” my own left shoulder.  Patterson then acknowledged that he had lightly touched that supervisor’s shoulder in that manner to attract that supervisor’s attention. He conceded that in that sense he had indeed “shoved” the supervisor.  The case for the grievor closed immediately after the conclusion of Patterson’s testimony. The employer then called a rebuttal witness who had been present during the 22 January 2001 incident. This witness testified as to his recollection of events and described Patterson as having “really shoved him” and that it was “definitely a push”.  The grievor’s representatives did not cross examine this witness. To better understand what this witness meant by the word “shove”, I then invited him to demonstrate what had occurred by “shoving” my shoulder in the manner that he had observed Patterson “shove” the other supervisor.  Let me just say that the witness did violence to my person and applied such force to my left shoulder that I felt the discomfort for several minutes thereafter as the hearing continued. Though I invited both parties to question the witness on this visible demonstration of force, neither did so.    

8.
In general, I found the testimony of other witnesses to be credible and prefer their evidence  to that of Patterson where there are conflicting accounts of events.  While many individual instances recounted by these witnesses justify disciplinary action when considered as isolated events, considered together these witnesses present a convincing pattern of habitual and continuing misconduct by Patterson. 

The Evidence
9.
As a preliminary comment, I note that many witnesses acknowledged that the “F” word is used in common parlance by mechanics, highway maintenance crew members and others.  But all witness, even Patterson, drew a distinction between using the word as an expletive when, for example, hitting a finger with a hammer and directing that word at an individual.  All witnesses, including Patterson, agreed that the latter use of the word is inappropriate.

10.
The uncontradicted evidence is that on 21 November 1995 the employer conducted an investigation into the work environment at the Sackville garage arising out of complaints by school bus drivers of mistreatment by Patterson and a mechanic on duty, Ross Trenholm. As a result of that investigation, both Patterson and Trenholm were called to a meeting with the district engineer at which they were informed of the investigation and provided a copy of the employer’s Harassment in the Workplace Policy which they were “requested to read it fully”.  That Policy defines personal harassment as

any objectionable or offensive behaviour that is known or ought reasonably to be known to be unwelcome. It includes objectionable conduct, comment or display made on either a one-time or continuous basis that demeans, belittles, or causes personal humiliation or embarrassment.

Without limiting the above, personal harassment includes harassment within the meaning of the New Brunswick Human Rights Act i.e. harassment on the basis of the following prohibited grounds of discrimination [which are then enumerated] 

The follow-up letter sent by the district engineer to both Patterson and Trenholm on 24 November 1995 records in part:

The Policy states that Managers must intervene early in situations of suspected workplace harassment before complaint procedures become necessary. It is for this reason we felt it was necessary that we clarify your role and responsibilities towards the service offered to our customers at the Sackville Depot....

We discussed the importance of providing our customers a courteous service when they present themselves at the depot for repairs. 

Unlike in the past, we have to be sensitive to other individuals feelings and our approach in dealing with customers must of caution and with respect....

In closing, you were provided a copy of the Harassment in the Workplace Policy, and you are to read it fully. This will assist you in changing the operation, so it does not appear as an offensive work environment. 
The letter records specific discussions and agreements reached with Patterson and Trenholm on such matters as scheduling practices, reporting operator abuse of equipment, the requirement that log books be completed by drivers and signed by mechanics.  Patterson testified that he was not made aware by the district engineer that the investigation had been prompted by more than one complaint. This 1995  meeting and letter were not disciplinary in nature i.e. Patterson and Trenholm were not reprimanded but were warned about their conduct and encouraged to conform to the workplace harassment policy. Neither Patterson nor Trenholm sought clarification of the contents of the letter.

11.
A copy of the 1995 investigation report was received in evidence. In what follows, I have been careful to ensure that there is no repetition or overlap between the incidents recorded in that report and the incidents discussed by witnesses in this present matter who were interviewed in 1995.  What I have found is that the employer’s witnesses restricted their testimony to events post-1995. Thus, consideration in these reasons for decision is given only to events that post-date the 1995 investigation and report which resulted in the harassment policy having been brought to Patterson’s specific attention by the employer. 

12.
H.T., a female bus driver for six years (three years as a spare, three years on a full-time basis — thus, the period recounted in her testimony begins about 1997), testified that she didn’t like to go to the Sackville garage for automotive service to her bus — her stomach would go into knots at the apprehension of the rude manner in which she expected to be treated there. She described the treatment of spare drivers as worse than that of full-time drivers. In cross-examination, H.T. testified that, though Patterson didn’t make negative comments every time she attended at the garage, he did say to her “What the fuck do you want” as a usual acknowledgment of her presence (though not every time);  “What the fuck do you want today” on four or five occasions;  “What do you know about different parts of the buses?” and “You are not a mechanic, you are just a stupid fuck’n woman” on one occasion each. She testified that Patterson would curse and swear when speaking with her and that in most sentences the “F” word made an appearance. H.T. also testified as to her interactions with Patterson when requesting repairs for what she considered safety issues but which he dismissed as not worthy of immediate attention. H.T. did not like the manner in which she was treated at the garage and did not feel comfortable there.  

13.
Patterson denied ever making the above comments to H.T. and testified that H.T. lied when she described the events above.  I found H.T. to be a very sincere and credible witness. I accept her testimony as truthful particularly when considered in the context of the totality of the evidence. Her testimony reflects both an internal consistency and a consistency of treatment with that experienced by other witnesses.    

14.
K.B., a male bus driver for eight years, described Patterson as ‘ignorant’ much of the time but occasionally pleasant.  He described raising a repair concern with Patterson who replied “You’re just a fuck’n bus driver, what would you know”.  He described an occasion when Patterson told him to throw his repairs log book in the garbage and on another not to record a needed minor repair in the log book.  The existing policy required drivers to record all needed repairs in their log books until the repair was completed. 

15.
Patterson denies calling K.B. a “fuck’n bus driver’ as above but explained the context as telling K.B. that, by bringing in other buses for repairs, other drivers were taking advantage of him. I found K.B. to be a very sincere and credible witness. I accept his  testimony as truthful. I fail to understand how an explanation of the context in which something is said necessarily supports a denial of what is alleged to have been said.  Obviously something was said.  K.B. is more likely to remember the content than Patterson, given that the comment was directed at him.   

16.
W.A., a male bus driver who started as a spare in 1997, characterized his overall interaction with Patterson as “good” except for one occasion in January or February 2002 when W.A. had repeatedly recorded in his log book a needed pilot light repair. Patterson told him “not to write this fuck’n bullshit in the logbook”. W.A. stopped recording needed repairs in his log book after that.  In cross examination, he agreed that the pilot light did not present an urgently needed repair. Patterson did not comment on this testimony of W.A. 

17.
D.E., a male bus driver for seven years, testified that he found Patterson’s attitude “degrading” but did not give specific examples of interaction. In cross-examination, he testified that Patterson had had a couple of heated conversations with him in relation to vandalism of his bus but that Patterson had never called him names and was civil to him 50% of the time.  Since Patterson’s dismissal, he finds the mechanics at the Sackville garage more respectful and willing to explain “things” to him and to other drivers. Patterson did not comment on this testimony of D.E.

18.
 B.M., a male bus driver for seven years, testified that Patterson’s interaction with him was so poor as to cause him to arrange to have the servicing of his bus transferred to the Moncton garage.  He testified that he cannot remember a good conversation with Patterson and that Patterson called him “idiot” and “stupid little Frenchman” (though French is not B.M.’s first language). According to B.M., needed repairs would be made but always with Patterson making “a big hassle” and repairs were always the result of driver abuse e.g. if a headlight were out, Patterson would call it “driver abuse”.  Many times, B.M. would walk away from Patterson making a comment under his breath because B.M. felt that if he made a comment directly, Patterson would just continue the “hassle”.  B.M. testified that Patterson made the “Frenchman” comment three or four times.    

19.
Patterson denies making these derogatory remarks to B.M. and testified that B.M. lied when he described the events above.  I found B.M. to be a very sincere and credible witness who addressed what he found to be an emotional experience at the Sackville garage. I accept his testimony as truthful on essentially the same reasoning as given for that of K.B.  

20.
C.B., a male bus driver, commenced part-time duties in 1997 and became a full-time driver in the fall of 2000.  C.B. testified that Patterson called him a “dummy” but may also have used the term “idiot” or “retard” and that he had witnessed Patterson giving another driver a “dressing down”.  While C.B. treated the name calling of himself as a joke and testified that he didn’t take offence at such comments directed at him, the other driver did not appear to similarly take the “dressing down” by Patterson. C.B. testified that Patterson “abused” him about 50% of the time. 

21.
Patterson testified that C.B. spilled fuel on the highway after forgetting to replace the gas cap when he filled his bus with fuel. According to Patterson, it was C.B. who used the “dummy” epithet not him and this occurred only once.  Patterson testified that C.B. said to him “You must’ve thought a God damned dummy drove that bus” and that he (Patterson) replied “You said that not me.”  I found C.B. to be a very sincere and credible witness who tried to understand Patterson as a person who “has his ways” and meant his comments as a joke. I accept his testimony as truthful and reject Patterson’s explanation . 

22.
N.M., a female bus driver, has been driving buses since 1993. Until 1999, she drove buses in  Moncton and had her bus serviced in that city.  In 1999, she transferred to Sackville.  She found the staff at the Sackville garage unfriendly. When she first transferred to Sackville, she asked Patterson what to do with her repairs log book when she couldn’t find where to file her sheets.   She testified that Patterson responded that she should “wipe your ass with them” and would say to her “You’re just a bus driver” when she sought servicing for her bus.  Because of what she considered Patterson’s “belittling” attitude, she stopped going to the Sackville garage for fuel and cleaning supplies and went to the Memramcook depot instead. N.M. testified that Patterson never insulted her on a personal level because of, for example, her gender but insulted her in her capacity as a bus driver.

23.
Paterson denies making the “wipe your ass” comment to N.M. and testified that N.M. lied when describing that event. I found N.M. to be a very sincere and credible witness. I accept her testimony as truthful on essentially the same reasoning as given for that of K.B.         

24.
T.L., a male bus driver for approximately ten years, lived in the same neighbourhood as Patterson and went to school with him. He described his working relationship with Patterson as “not good” and described Patterson as having been “more of a people” person when he was a student. He has problems with Patterson’s demeanor and states that 50% of the time Patterson would attribute needed repairs to T.L.’s fault (driver abuse).  He considered that Patterson viewed his remarks as a joke (his personality) but that the remarks were not considered a joke by him (T.L.).  He recounted an incident approximately five years ago (1998) when he needed his bus to take his licence renewal test. When he telephoned Patterson, Patterson said that his bus had been “sold to a fuck’n Frenchman in Moncton”.  It must be noted that T.L.’s family name is a stereotypical Acadian name but the evidence does not record T.L.’s first language.

25.
Patterson denies making the remark noted above to T.L. He testified that he had replied that  he had twenty other buses available and ready to go and that T.L. lied in recounting this event.  I found T.L. to be a very sincere and credible witness who tried to understand Patterson’s personality defects which he attributed to stress.  I accept his testimony as truthful on essentially the same reasoning as given for that of K.B.         

26.
S.G. is a stores clerk at the Moncton garage and depot, a position he has held for seventeen years.  He testified that he knows Patterson as someone who makes weekly visits to the Moncton depot to purchase inventory for the Sackville garage.  He described Patterson as usually not bad to deal with but sometimes grumpy.  S.G. testified that on 28 February 2002, he was behind the counter when he felt something hit him near the temple (he suggests it was a large paper clip). Finding that Patterson had tossed something at him (Patterson had tossed things at him before), S.G. told Patterson that there was “no need of that” and that Patterson replied “You big fat tub of shit, time to get moving!” S.G. took a few minutes to calm down before serving Patterson and, when he did so, he told Patterson that name calling was not needed.  Paterson did not reply to this remark. S.G., who is a large-framed individual, complained to Patterson’s supervisor about the incident. Patterson later apologized. 

27.
Patterson denies the incident recounted by S.G. which he describes as “pure fiction”.  He denies ever having apologized to S.G.  S.G. is the witness that Patterson characterized as “either mistaken or lying”.  I found S.G. to be a very sincere and credible witness who recounted what appears to have been for him an emotional experience.  It was an experience that he remembers in great detail. I accept his testimony as truthful.       

28.
K.P. is a grader operator at the Sackville highway maintenance depot. He has worked there for five or six years. He described his interaction with Patterson as “pretty good” most days but “not so good” on other days.  He testified that for a period of three to four months he did not go into the garage because Patterson had told him to get out and that Patterson had also said to him, “you don’t know nothing” and “don’t go looking for trouble”.  He explained that he and Patterson have had differences and exchanged words on political and other subjects.  From his observations of events at the garage, he considered that Patterson did not treat persons with respect and felt that Patterson was trying to pick a fight with him. He testified that Patterson had called him an “idiot”, sometimes in a joking manner and also told him he didn’t want to see paperwork for repairs. 

29.
Patterson did not comment on K.P.’s testimony.

30.
J.M. has thirty years experience as a Department of Transportation employee, the last five years with highway maintenance at the Sackville depot during the summer months.  He testified that Patterson made derogatory comments to him and that he stopped going to the garage “to avoid that foolishness”.  He further testified that Patterson would tap on the window to get his attention and then give him the “finger” – J.M. was certain that this was not a “funny wave” but Patterson “being smart”.  He admits that in the summer of 2001 he jokingly told another employee to give Patterson a kiss. Overhearing this remark,  Patterson “rammed his car into reverse” such that J.M. had to jump to the side to avoid injury.  J.M. testified that this is the only incident in which he felt threatened by Patterson and that after the incident he informed his immediate and superior supervisors who asked if he wished to submit a complaint under the harassment policy.  J.M. decided not to submit such a complaint as he didn’t want to create trouble for himself.  In cross examination, J.M. explained that Patterson “started to get bad more than five years ago” and that he (J.M.) didn’t go to the garage for about five years because he could “only take so much names, slagging” from Patterson.  J.M. testified that he thought of retiring early because of the negative work environment — a situation worsened by the interaction between Patterson and J.M.’s immediate supervisor, D.A.   

31.
Patterson testified that it was J.M. who would give him the “finger” not the reverse. He denied having attempted to run J.M. down with his vehicle and stated that he put the vehicle in reverse after J.M. had smacked the rear gate of Patterson’s truck with his lunch pail. Patterson reversed the vehicle to hear what was being said by J.M. He further testified that J.M. was lying when he claimed that Patterson gave him the “finger”.  On the contrary, I found J.M. to be a very sincere and credible witness and accept his evidence where it differs from that of Patterson with one exception.  I do not find on the evidence that Patterson reversed his vehicle to threaten or attempt to cause J.M. harm.  J.M. may well have interpreted the events in that manner but there is not a sufficient basis to conclude that Patterson had such an intention.  Regardless, I consider it significant that J.M. stopped attending the garage to avoid name calling and that “foolishness”.  Patterson did not comment on this aspect of J.M.’s testimony.

32.
   S.J., a male bus driver, has known Patterson since he began driving school buses twelve to fourteen years ago.  He testified that Patterson has been sarcastic to him but he treats such occasional behaviour “more as a joke... laugh it off and goes on my way”.  S.J. testified that he has had more problems with Ross Trenholm who he describes as “a little worse” than Patterson and “more sarcastic” than Patterson. He observes that such behaviour has not continued since Patterson left the garage. Overall, S.J. did not take offence at Patterson’s comments and treated them as a form of humour. 

33.
C.E. is a male who has been driving a school bus in the District since 2000.  He commenced as a casual driver and became full-time only in February 2003 — that is, after Patterson left the garage.  As a new driver who wanted to gain full-time status, C.E. now considers himself to have been overly cautious regarding vehicle repairs.  Patterson did not appreciate this caution. C.E. testified that he didn’t look forward to going to the garage because he didn’t want to be hassled and told that he didn’t know what he was doing.  He felt that Patterson treated him like a fool and that Ross Trenholm and Patterson would play off each other in making comments.  However, they did not swear at him.

34.
Patterson’s only commentary relevant to this testimony is his assessment of a specific repair concerning problems with the right side directional signal.  C.E. considered this a major problem because the signal would function only by holding the lever down or up and this interfered with his ability to steer the vehicle with two hands on the wheel.  For C.E., the directional signal was a safety issue.  Patterson explains that he had had a lot of problems with light switches on that type of school bus and states that he couldn’t have had the necessary part or he would have done the simple repair which involved only two screws. He also explained that the problem with the switch was that it would not turn off automatically and that the problem was not that it would not stay on as described by C.E.  I found C.E. to be a very sincere and credible witness and accept his evidence.  His testimony regarding the directional switch issue is detailed and clear; Patterson’s explanation is speculative rather than presenting his professed recollection of events.

35.
S.E., a male, has worked for the school district for seventeen years but transferred from custodian duties to driving a school bus about six years ago. He testified that he considered Patterson’s attitude towards him as expressing the belief that he didn’t know anything.  Most times when S.E. brought his bus in for repairs, Patterson blamed him and had “something smart to say”.  He testified that he was made to feel like a nobody nine out of ten times he visited the garage. On one occasion S.E. attended at the garage for oil but found no one present so he left.  When he returned, he told Patterson of the previous visit and that he had found no one present.  Patterson then called him a “fuck’n liar”.  Later, Patterson told him to “fuck’n slow down” when driving the bus and was rather worked up and repeated the “fuck’n liar” comment while on the bus.  S.E. had complained of an oil leak and Patterson went with him in search of evidence of oil patches on the ground where the bus had been parked during its run.  According to S.E., when he showed the spots to Patterson, Patterson said in a joking manner that it didn’t look like an environmental problem.  S.E. testified that he felt demeaned and that Patterson made him feel like “absolutely nothing”.  Eventually S.E. stopped bringing his bus in for minor repairs — if it wasn’t a safety issue, he made the repair himself because it “wasn’t worth the hassle” to go to the garage for service.  He testified that he considered Patterson to be “aggressive” towards him at different times. 

36.
Patterson testified that no oil patches were found on the ground at either S.E.’s house or at the school when he went on the bus with S.E. and that he discovered only a small amount of oil when he placed a piece of cardboard under the engine to monitor the vehicle at the garage. Patterson testified that S.E. was lying when testifying that Patterson had called him a “fuck’n liar” and had told him to “fuck’n slow down”.  I found S.E. to be a very sincere and credible witness who testified with some emotion about his experiences with Patterson. I accept his version of events as truthful. 

37.
I now turn to a major focus of the evidence presented at the hearing — the interaction of Patterson with D.A.  I found D.A. to be a generally good witness who appeared to be honest and open in his testimony.  In short, he was believable. 

38.
D.A. was the highway maintenance supervisor at the Sackville Depot from 1992 to 2002.  The highway maintenance facility is directly beside the garage at which Patterson served as mechanic supervisor and the assets used in highway maintenance were serviced by Patterson and his crew. As a result of the investigation which resulted in the termination of Patterson, D.A. was also relieved of his duties as highway maintenance supervisor and transferred to duties as an engineering technician in Moncton.  DeWolfe testified that the transfer of D.A. was not intended as disciplinary in nature but rather occurred because of his general lack of credibility with his crew as revealed in the 2002 investigation report referred to above. This transfer is presently the subject of a grievance.  

39.
Given their respective responsibilities, one would have expected a great deal of cooperation between Patterson and D.A.  That did not occur.  The evidence is that the highway maintenance employees as well as the garage mechanics had expected James Wells to become highway maintenance supervisor in 1992 when the employer held a competition to fill the position which became vacant due to a retirement. Wells is a long time highway maintenance employee who essentially served as “second in command” (his self-description) for many years — he served as de facto supervisor when the highway maintenance supervisor was not available and held the acting position for about one year before D.A.’s appointment.  By 1992, the employer had modified the essential qualifications for the highway maintenance supervisor position to require technical training.  Wells did not have that training; D.A. did.  Following graduation from high school, D.A. completed a one year pre-tech course followed by a two year technical program and became a member of the New Brunswick Society of Engineering Technicians.  He then successfully applied for the position of highway maintenance supervisor in Sackville.  

40.
I do not intend in these reasons for decision to recount the continuous conflict between Patterson and D.A. Having carefully considered the evidence, I conclude that Patterson was the prime antagonist in their working relationship and that his disrespectful and uncooperative treatment of D.A. is consistent with his treatment of bus drivers as discussed above.  On the evidence, it would appear that the first years of their working together were relatively quiet.  Events took a dark turn in 1995-96 when Ross Fisher, the assistant to the district engineer, instructed Patterson to permit D.A. to park a grader overnight in the garage during the winter months (December 1995 to March 1996) subject to space availability.  From Fisher’s perspective, both the Sackville facilities were the property of the employer and the indoor overnight parking of the grader was in the employer’s interests. D.A. began to suspect that Patterson had vehicles moved into the garage bays so that there would be no room to accommodate the grader overnight and expressed his concern to about space non-availability to Patterson.  

41.
Patterson appears to have had a proprietary attitude towards the garage. The evidence records that Patterson pressed a variety of issues pertaining to control over that space e.g. the location of the office, the access through the fire door, installation of electric bay doors, installation of a washing machine, etc.  I note that the timing of the grader “controversy” follows very closely upon the November 1995 meeting at which Patterson learned of the informal harassment complaint by bus drivers and of the investigation by the employer.  

42.
Matters deteriorated between Patterson and D.A. to the point that D.A. testified that at some point in the late spring or early summer months of 1996, Patterson followed D.A. outside of the garage (where he had asked Patterson about some repairs), spun D.A. around and said “if I get the chance, I’ll jam you”.  D.A. testified that he considered Patterson to be disrespectful to him in the sense that Patterson would “always make a smart comment” and “would stick it” to D.A. every chance he could and that Patterson would do so in the presence of Ross Trenholm but was better behaved when other persons were also present. Examples of comments that D.A. attributes to Patterson as directed to him include “fly the fuck out of here” and “I’ll deal with you when I get time”. 

43.
At some point, D.A.’s supervisor (Jean Belliveau, the highway maintenance superintendent) advised him to record incidents involving Patterson. D.A. did so and provided a list of eleven interactions during the period between January 1997 and January 1998.   The employer was sufficiently concerned to intervene by establishing a new protocol for communication between Patterson and D.A. based on the use of forms to record repair requests and repairs completed. Fisher developed the forms and intended by their use to reduce verbal communication between D.A. and Patterson. The written instructions provided to both D.A. and Patterson direct as point number one:

All communications between staff and customers are to be done on a courteous, respectful, businesslike manner...   
Fisher, who met separately with both D.A. and Patterson when he issued instructions for the use of these forms, testified that point number one was intended to give emphasis to the need for courtesy. A few weeks later, in May 1998, Fisher was seconded and did not return to the district until February 2000.  The completed forms were monitored weekly by the immediate supervisors of D.A. and Patterson but apparently did not reveal any major issues.  According to D.A., Patterson refused to do any repair unless the form was completed which caused D.A. to have to return to the office from his maintenance location to complete the form.  D.A. also testified that Patterson would not talk to him unless the form was completed.  He found that Patterson displayed “a real attitude problem” towards him and considered that Patterson undermined his operational plans by not completing repairs and vehicle servicing by the times Patterson had set on the repair forms. 

44.
That “attitude problem” erupted on 20 May 1998 when D.A. alleges Patterson shoved him when he brought repair request forms to Patterson. Though upset by this encounter, D.A. testified that he did not formally complain because he felt that nothing would change and he should just “take it”.  He did, however, report the incident to his supervisor, Jean Belliveau, by email on 25 May 1998.  Phil Girouard, the shop superintendent and Patterson’s supervisor, apparently requested that Patterson report on the matter.  While D.A.’s email report of the incident is primarily descriptive of what was said and done (including the shove), Patterson’s 30 May 1998 account is more colourful and thus more reflective of his underlying attitude towards D.A.  The Patterson account describes D.A. as having “wheeled into my office” to seek repairs and continues:

After leaving the office area [D.A.] headed for the door next to the sink and I walked towards the door next to the salt dome. Sarcastically speaking [D.A.] said to me “haven’t you got a card for this door/” After being harassed about a touchy topic I answered back “I may never get a card for that god dam door unless I go crying to somebody!”...
The door in question is the “fire door” mentioned above in para. 41.   It is instructive that Patterson describes D.A. as having “wheeled” into his office and having harassed him on a “touchy topic”.  It is consistent with Patterson’s behaviour pattern that he would respond to what he considered “harassment” by D.A. “about a touchy topic” by shoving him, particularly with D.A. being in such close proximity. I accept D.A.’s version of this event. 

45.
Much of the testimony of both Patterson and D.A. concerned a myriad of real petty slights and juvenile behaviour and perceived petty slights better characterized as mis-communication or misunderstanding. Again, on my view of the evidence, Patterson played the role of principal antagonist.  

46.
I turn to the major events. In April 1999, the employer retained a trained clinical therapist and mediator to undertake a mediation.  The mediator testified as to his meetings with Patterson, D.A. and supervisory employees in order to identify concerns and reach “ways of working together”. Five bilateral memoranda of agreement were produced and are dated variously between 25 May and 5 July 1999.  The mediator submitted a report to the employer dated 8 August 1999 and anticipated conducting follow-up sessions with Patterson and D.A. That report includes the following observation by the mediator about Patterson and D.A.:

...this mediator noticed that the anger they feel has not only negatively affected the way they responded in mediation, but also the way they relate to themselves and other employees or personnel. 

The mediator recommended that Patterson and D.A. be offered an anger management course. 

47.
Unfortunately, another major incident occurred on 25 August 1999 when Patterson and D.A. had an “exchange” regarding the scheduling of a vehicle servicing.  Instead of asking D.A. when it would be convenient for D.A. to have the vehicle in for service, Patterson offered first one then a second time slot at his own convenience.  Neither were acceptable to D.A. and he admits that he “possibly called [Patterson] an asshole”.  Patterson own account of this incident (dated 14 September 1999)  records:

Knowing this conversation was deteriorating I asked him to please leave. He then went over to paper tray upon leaving tray he verbally assalted [sic] me and headed for Shop area. Being very upset at what he said, I sat him down in [a particular named] chair, I told him never to call me that again, that he was not the only person’s vehicles I was servicing. He then got up and left.   
D.A.’s version of this event has Patterson shoving him – with the chair the only place available to D.A. to break his fall.  Patterson describes himself as “very upset”.  Considering the evidence of his general behaviour, I seriously doubt that Patterson merely “sat him down in [a] chair”. In any event, Patterson’s own version has him putting his hands on another supervisor and putting that supervisor into a chair.  Given the relationship between the two men, it is improbable that D.A. meekly permitted himself to be put into the chair or that Patterson, admittedly “very upset”, gently assisted him into a chair. I accept D.A.’s version and conclude that the word “shove” more accurately reflects events.  The immediate supervisors of Patterson and D.A. held a joint meeting with them to promote reconciliation on 13 September 1999.  Shortly thereafter Patterson went on medical leave for several weeks. 

48.
The next major event occurred on 22 January 2001.  This is the “shoving”incident discussed above in relation to Patterson’s credibility. The “other supervisor” shoved was D.A.  The employer disciplined Patterson for this misconduct by a written reminder. 

49.
On 5 July 2001, Patterson told D.A. to “Go Fuck Yourself” when asked when buses could be moved to permit fencing work to be undertaking at the Sackville facility yard.  D.A. reported this incident to his supervisor (now Brian Jonah) who, D.A. testified, asked if he wanted to submit a complaint.  D.A. testified that he did not do so because by then he “was used to it”. 

50.
On 2 October 2001, D.A. saw Patterson  made a gesture towards him and make some comment to Richard  Wells, highway supervisor in Port Elgin, and to a member of Wells’ crew (who was not called to testify). The three individuals had been standing together at the Sackville facilities when D.A. drove into the yard.  D.A. felt the gesture and the comment had been directed at him and were not complimentary.  He reported this incident to his supervisor, Brian Jonah, who suggested that D.A. ask Wells what had been said by Patterson.  He later reported to Jonah that Wells had informed him that the comment was “Here comes the little big man”.  Patterson testified that he did not move his arms and does not recall making that comment; he asserts that he did not insult D.A.  By email dated 8 November 2001, Phil Girouard, the district engineer, wrote to Patterson confirming the content of a meeting held on 6 November in which he informed Patterson of the reported incident, that is constituted harassment of D.A., and that “this conduct in the workplace must stop as per harassment policies.  I will give a copy of the harassment policies.”  Patterson then approached Wells and asked if he had harassed D.A.; Wells replied that Patterson had not.  Patterson decided that he was a victim of harassment by D.A. and sent a letter dated 22 November 2001 to the Human Resources office of the employer in which he complained of harassment by D.A. in the form of email “stories” about him sent to his supervisor.  

51.
The grievor called Wells as a witness.  He testified that, in his opinion, Patterson had not harassed D.A. but confirmed that he had heard Patterson make the “little man” comment but did not observe Patterson gesture towards D.A.  It became clear during his testimony that Wells did not consider Patterson’s comment as possible harassment because it was said about rather than directly to D.A. In cross examination, Wells agreed that he would not like such a comment said about him; that it would be inappropriate for one supervisor to say that about another supervisor; and that such a comment would tend to undermine the targetted supervisor in the minds of another supervisor and of any employee present.  Wells agreed that if Patterson denied making the statement, Patterson would either be lying or mistaken.  As noted above, Patterson did neither; he testified that he does not recall making the statement. 

52.
I find on the evidence that Patterson made the statement on 2 October 2001and that such comment had the effect of demeaning and belittling D.A. As such, the comment constituted harassment within the meaning of the governing policy.  While it is not necessary to do so, I would also characterize Patterson’s complaint letter of 22 November 2001 as an act of harassment against D.A. I believe it to have been a complaint without foundation and made as a pre-emptive strike in the context of the informal harassment complaint by D.A. against him.      

53.
On 4 December 2001, Patterson participated in a one day seminar on managing harassment in the workplace. This was a training session held by the employer in Moncton for supervisory personnel. 

54.
Another incident occurred on 30 April 2002. D.A. describes having delivered a repair request form to Patterson in his office, that Patterson asked if he had sent any “email lately”and then called him “a no good little political quiff”, a phrase which he then repeated when he followed D.A. into the shop area. When the employer received a report of this incident, both Patterson and D.A. were sent home with pay pending the investigation of the work environment. The employer retained an outside investigator, lawyer Michael H. Keating, who interviewed employees and delivered his report.  As a result of this investigation and report, the employer dismissed Patterson.

55.
I now turn to witnesses called by the grievor. Fred Anderson has been a full-time bus driver since 1973.  He has not experienced problems with Patterson and describes himself as having a “good working relationship” with Patterson. The general thrust of his evidence focussed on the changes in the Sackville garage over the years in terms of the number of available mechanics and the workload pressures on that garage.  Camille Legere also testified that he has no problems with Patterson. Legere has had his bus school serviced at the Sackville garage since 1991 but has been a driver since 1988. Legere stated that, earlier in his driving career, he had felt insulted as a driver when visiting the Sackville garage but, over time (a period of years), came to accept the insults as part of the humour at the garage. He testified that he had not been used to that type of humour in a workplace. Legere identified Ross Trenholm as the person who had insulted him the most. He observed that such language (e.g. the “F” word) is not now in general use at the Sackville garage as “employees are more careful what they say”. 

56.
Tim Wilson commenced employment in 1987 and became full-time in 1989.  He is classified as an operations worker III with snow plow duties during the winter months and highway chip seal duties during the remainder of the year. He estimates that he works out of the Sackville DoT facility three or four months of the year.  He testified that he has not had problems with Patterson and the major focus of his direct testimony concerned negative experiences with D.A. In cross examination, Wilson stated that the highway maintenance employees resented D.A. when appointed their supervisor and that James (Jimmy) Wells, who had been acting supervisor for about one year, didn’t want to train D.A. in certain job functions.  Significantly, Wilson testified in cross examination that “very often [D.A.] didn’t like to go to see Patterson with repair requests so [Wilson] would take them to Patterson. [D.A.] wanted to avoid conflict.”  He also stated that, though he had a good relationship with Patterson, he was aware that others “had a different relationship”.       

57.
Ross Trenholm began working as a mechanic at the Sackville garage when it opened in 1985. He described the history of the facility (who worked there and when) and compared the present functioning of the garage with how it functioned under Patterson’s supervision.  Trenholm acknowledges that the employer disciplined him by imposing what he described as a letter of reprimand following receipt of the investigator’s report on the workplace environment at the garage in the summer of 2002.  He didn’t feel that he had a problem with bus drivers but he stated that he was concerned about the attitude of some drivers.  As to the use of foul or colourful language, Trenholm  admits to its use when mechanic work is not going well (as an expression of frustration) and acknowledges its more general use by “the shop staff and certain DoT employees”. He does not swear or use the “F” word at home except when he occasionally injures himself in his home shop.  Trenholm testified that he understood the message of the 1995 meeting with the district engineer and follow up letter to be that he had to change his ways in his interaction with garage clients to conform to the workplace harassment policy.  Trenholm testified that he never witnessed Patterson “mistreat” anyone but acknowledged that, when working in the shop, he would not witness Patterson’s interaction with clients and others in Patterson’s office. He described Patterson as being “blunt” with bus drivers and gave as an example, that Patterson did not want to hear details on why a repair was needed but simply what repair was needed.  He did not explain what he meant by “blunt”.  He did state, however, that he (Trenholm) was frustrated by having to make unnecessary repairs.  

58.
In cross examination, Trenholm agreed that it would be inappropriate for a bus driver to say to him “What do you know, you’re a fuck’n mechanic!” and also agreed that anyone would be offended if sworn at.  Notwithstanding the imposition of discipline upon him by the employer, Trenholm testified that he is not aware of instances since 1995 in which he acted in a manner outlined in the investigator’s 2002 report on the workplace environment at the Sackville garage. In response to a question from me, Trenholm stated that he does not presently use foul or street language at work because he takes his lead from the persons with whom he works.  

59.
John Scott retired in December 2002. From June 1993 to his retirement, Scott had worked  as a mechanic at the Sackville garage. Previously, he had worked for CN for twenty-four years including twelve years as a supervisor of about 120 employees. He considers Patterson to have been an excellent supervisor.  According to him, mechanics used the “F” word amongst themselves but never to clients though he acknowledges that he was not usually able to hear conversations in the office when working in the shop area of the garage.  Scott testified he had very little contact with bus drivers as they would deal directly with Patterson or, in his absence, with Trenholm. Regarding the 25 August 1999 “shoving” incident between Patterson and D.A., Scott testified that he heard D.A. call Patterson “a fuck’n asshole” followed by what he described as a “kafuffle” or the sound of someone being pushed. Scott, who had been outside the office, went inside and saw D.A. sitting in a chair.  In cross examination, Scott stated he had never shoved an employee when he worked as a supervisor at CN.

60.
Stephen Murray has been a welder with the employer for twenty-four years.  He is the union local treasurer and has served as a shop steward. As a union representative, he attended the investigator’s interview with Patterson on 22 July 2002. Murray testified that the “F” word is used in a joking manner in the welding shop; it is not used in a derogatory sense.  Murray acknowledged that it would be inappropriate to call S.G. a “tub of shit”.  Asked if it would inappropriate to say to a client “what the fuck do you want”, Murray replied that it would depend on the relationship between the two persons.       

The Employer’s Disciplinary Policy and Its Application
61.
The employer’s disciplinary policy involves four levels of increasing severity: (i) an oral reminder to improve performance, (ii) a written reminder to improve performance delivered at district level by the district engineer; (iii) a decision-making leave (with pay) for one day imposed by letter from the Deputy Minister which directs the employee to reflect on whether the employee wishes to continue with the employer — if the employee wishes to continue as such, the employee must give a written undertaking to conform to the employer’s policies, standards, etc.; and (iv) dismissal.   Both Fisher and Gerald LeBlanc, human resources consultant with the employer, reviewed this policy during their respective testimony. LeBlanc made it clear that which level of disciplinary response is selected by the employer depends on the seriousness of the misconduct. Patterson received a written reminder in November 1997 for his refusal (insubordination) to comply with the employer’s direction to implement a fire marshall’s order to unlock the passage door between the garage and the highway maintenance unit and a second written reminder in response to the 22 January 2001 shoving incident involving D.A.  

62.
LeBlanc testified that it was he who conducted the 1995 inquiry into workplace harassment at the Sackville garage. He also testified that the harassment policy had been introduced in 1994 and that employees were given a two hours introductory lecture on the policy at that time (I note that Patterson denies having received this training).  Fisher,  LeBlanc and Connie DeWolfe (labour relations manager) all testified that the 2002 investigation was intended as a proactive and comprehensive response to get at the heart of the problem at the Sackville facilities.  Fisher testified that he approved of the employer’s decision to dismiss Patterson, particularly as he does not see room for improvement in Patterson’s behaviour.  He bases this opinion on the number of times the employer has brought the harassment policy to Patterson’s attention and that, after the 22 January 2001 shoving incident, Patterson had been warned of termination as a disciplinary option if such behaviour continued. LeBlanc had input into the recommendation to dismiss Patterson and he agreed with it.  DeWolfe testified that consideration had been given to a decision-making leave as the appropriate disciplinary action but this had been rejected because Patterson had previously been advised to respect the workplace harassment policy but had not done so. Brief consideration was also given to a demotion but the severity of the behaviour and the lack of confidence that Patterson would change his behaviour combined to rule out this option as an appropriate disciplinary response. 

63.
Referring in cross examination to the 1995 meeting with the district engineer and follow up letter regarding alleged harassment of bus drivers, Patterson acknowledged that he has known since that time that the employer places a priority on courtesy with clients and that pushing any person is not acceptable conduct. 

Position of the Parties
64.
Mr. Spinney, for the employer, argues that the sole issue is whether the employer has proven just cause for dismissal.  The letter of termination, he notes, identifies personal harassment of individuals and the presence of a negative work environment as critical factors justifying termination and that Patterson is without remorse for such misconduct. The sole mitigating factor, recognized by the employer, is Patterson’s long service.  Patterson engaged in a consistent pattern of abuse and offers no evidence of medical, personal or other problems which might mitigate responsibility. Mr. Spinney argues that the evidence reveals that in 2000-02, it became clear to the employer that more than a personality dispute existed between Patterson and D.A. and that only the investigation of 2002 disclosed the full nature of Patterson’s harassment,  not just of D.A. but of bus drivers and others.  Inappropriate humour is not courtesy nor is it respect.  The bus drivers, in particular, were clients seeking automotive services from Patterson who demeaned and belittled them.  As a supervisor, a higher standard of conduct is to be expected of Patterson who, after all, had been warned in 1995 and ought to have known that his conduct was hurtful particularly after receiving discipline in the form of a written reminder. The employer has proven just cause for dismissal; dismissal is the only appropriate discipline given the evidence in this matter.

65.
Ms. Barton, for the grievor, takes the initial position that all allegations against Patterson are not true and that he has not committed the acts of misconduct alleged by the employer. Thus, remorse should not be expected. Alternatively, she argues that the employer failed in its duty to Patterson who is a long term employee with an excellent work record. She argues that the employer failed in 1995 to bring to his attention the standard of conduct expected at the workplace and only provided harassment training to him in December 2001, six years later.  The employer failed to follow up with bus drivers between 1995 and 2002 to identify problems which could have been brought to Patterson’s attention.  In general, the employer failed to be proactive to address matters of conduct — it failed to follow up with the 1999 mediation effort; it did not follow a regime of progressive discipline.  In effect, the employer condoned any misconduct by Patterson. That Patterson is a supervisor is rejected as irrelevant in terms of the standard of conduct expected because the alleged acts of harassment were not directed at employees under his supervision. The key mitigating factor identified and argued by Ms. Barton is that the employer failed to assist Patterson in relation to his alleged acts of misconduct. She argues that, if a finding adverse to Patterson is made in respect of just cause for discipline, that a different form of discipline should be substituted for that imposed by the employer. 

66.
Ms. Barton concedes, rightly in my respectful opinion, that the employer’s disciplinary policy is not inconsistent with the Collective Agreement. 

67.
In reply, Mr. Spinney argues that the employer cannot be held to have condoned misconduct of which it was not aware.  The Sackville garage is a satellite facility in a remote location and there is no evidence that the employer was aware of Patterson’s course of conduct until it received the 2002 investigator’s report.  Mr. Spinney notes that Patterson’s abuse was selective in that it was primarily directed at part-time and relatively new full-time bus drivers.  There is no evidence that Patterson behaved inappropriately in the presence of his own supervisors or superiors. Thus, he knew what was considered appropriate conduct in terms of politeness and courtesy.  He characterized Patterson as having gratified himself by the humiliation of others and argued that he should not be returned to the workplace.  Considering all the evidence, discharge is the appropriate disciplinary penalty. 

Decision
68.
As noted by various arbitral authorities cited by both parties, the essential points for determination are those enumerated in Heustis v. New Brunswick Electric Power Commission, [1979] 2 S.C.R. 768: did the grievor engage in the conduct alleged, does such conduct warrant the imposition of discipline and does such conduct justify the disciplinary action imposed by the employer.  In cases of dismissal, is it appropriate for the adjudicator to exercise the authority conferred by article 15.02 of the Collective Agreement “to vary the penalty” [consider also: Public Service Labour Relations Act, R.S.N.B. c. P-23, s. 97(2.1)].

69.
With respect to Ms. Barton, the grievor’s initial position is untenable.  I have earlier in these reasons recorded my general finding of credibility against the grievor and then made adverse findings against him in relation to the testimony of specific witnesses and made findings of fact.  I find without doubt that Patterson engaged in the conduct alleged.  Invoking the evidentiary standard of the balance of probabilities (bearing in mind the seriousness of the alleged acts of misconduct and the consequences on the grievor of an adverse determination) the preponderance of the evidence overwhelmingly supports the finding that Patterson committed the acts as discussed above. 

70.
Does such conduct warrant the imposition of discipline? I believe the answer is clearly “yes”.  The definition of harassment expressed in the employer’s Harassment in the Workplace Policy is fairly clear:

any objectionable or offensive behaviour that is known or ought reasonably to be known to be unwelcome. It includes objectionable conduct, comment or display made on either a one-time or continuous basis that demeans, belittles, or causes personal humiliation or embarrassment.

While the definition would be strengthened if it expressly referred to “conduct that has the purpose or effect” of demeaning etc. another person or group of persons, it is sufficient to bring to its readers’ attention that offensive behaviour of the type engaged in by Patterson is unacceptable.  I draw particular attention to the wording “that is known or ought reasonably to be known”. The evidence from Patterson himself is that he knew as of 1995 that his use of impolite language to bus drivers was unwelcome by them (there had been at least one complaint, according to him).  I do not intend to repeat the evidence above but observe that Camille Legere, who testified on behalf of the grievor, was clear that it took him some time to accept that the manner in which he was treated at the Sackville garage was “humourous”.  For a some period of time, he felt insulted by such interaction at the garage.  Not one witness, either for the employer or the grievor, suggested that such language was used by Patterson in a jocular manner that might convey to the person to whom it was directed that he or she was engaged in a humourous conversation.  Even Patterson did not claim this. I also note that there is no evidence that Patterson used such language in conversations with supervisors or other superiors in the hierarchy of the employer.  Such language was reserved for bus drivers, particularly part time and new full time drivers and other clients. It is clear, and Patterson admits, that he knew such language to be inappropriate.  I find that even if he did not know (perhaps, through wilful blindness) that such interactions were belittling and demeaning to others, he ought reasonably to have so known.  I fail to appreciate how any reasonable person could not have known that directing such language at persons would be unwelcome, belittling, demeaning, etc. I find that Patterson harassed the bus drivers, as discussed above, within the meaning of the Harassment in the Workplace Policy.  I also find, based on the evidence discussed above, that Patterson committed acts of harassment against D.A. and S.G.  I believe these acts are so clearly acts of harassment that no explanation is necessary.   

71.
 Harassment is a purpose and effects concept so motive (in a technical sense) of the harasser is irrelevant.  Though not necessary to this award, I believe the evidence clearly discloses the motive for the harassment of bus drivers by Patterson.  In his testimony, Patterson complained of bus drivers seeking repairs for minor problems and described many repairs as resulting from “driver abuse”.  Trenholm, one of the mechanics, testified that he was frustrated by what he considered unnecessary repairs.  Some witnesses testified that they avoided seeking repairs at the Sackville garage — at least two bus drivers testified that they transferred service to another location and one driver testified that he did his own minor repairs.  Though not used by any witness, it does not seem inappropriate (considering all the evidence) to characterize Patterson’s interaction with bus drivers as intimidation.  Now, who benefitted from this behaviour?  Mr. Spinney described Patterson as a person who sought self-gratification through the humiliation of others.  I believe the true motive may be more mundane than that.  By intimidating bus drivers not to seek minor repairs and by accusing them of “driver abuse”, Patterson and the garage mechanics benefitted directly by a reduction in the demand for their services. Thus, self-interest may have played a role in the treatment of bus drivers who were perceived as vulnerable and susceptible to such pressures. Though I recognize that major repairs were serviced expeditiously and that safety was a priority, it is unfortunate that Patterson focussed on his immediate clients, the bus drivers, rather than his real clients, the children who rode in those buses every school day. He might have adopted a different attitude.

72.
Considering the totality of the evidence, I have no hesitation in concluding that dismissal is not an inappropriate disciplinary response. This is not a situation of an isolated act of misconduct; the evidentiary record discloses a continuous pattern of harassment of others, of varying degrees of severity when considered in isolation.  I want to make it clear that I regard dismissal as an appropriate response whether one considers the totality of each act of misconduct in isolation or weaves them together to form a pattern of misconduct. I consider Patterson’s misconduct so severe as to outweigh the mitigating factor of long service with the employer and I reject the argued mitigating factor of employer failure to fulfill a duty to instruct Patterson properly.  By his own admission, Patterson knew what he was doing was not acceptable. The evidence is clear that post-1995 and continuing to 2002 and, notwithstanding various interventions by the employer, Patterson engaged in acts of harassment.  It is difficult not to consider Patterson a serial harasser.  

73.
The matter would be much different if Patterson had acknowledged responsibility and expressed some remorse.  That would clearly have provided a reason to consider a substituted penalty.  In this regard, I am in general agreement with the following statements from the arbitral jurisprudence:

...the tenet that a grievor who hopes to be reinstated must ‘come clean’ is one that is applicable in the instant case. In the instant case the grievor denied the allegations throughout the process, including the arbitration hearing.  A cornerstone of reinstatement is contrition on the part of the grievor. If the grievor does not admit his misconduct it is impossible to begin to rebuild the employment relationship.
Re Canadian Airlines International Ltd. and I.A.M. District 140 

(2000), 92 L.A.C. (4th) 153 (R.S. Keras)  

In all cases where discharge is at issue consideration must be given to the alternative of a lesser penalty. If there are indications within the evidence that rehabilitation can be achieved without resort to discharge, and that the reinstatement of the offending employee will not be unduly disruptive to the work place, that alternative may well commend itself. Regrettably, that is not so in the instant case. Mr. Morgan admits to no wrongdoing, notwithstanding the considerable evidence against him. He has offered no apology for his conduct. He has, for the reasons canvassed above, been less than candid both with the company and with the arbitrator. In all of the circumstances I can see no basis on which to conclude that the company did not have just cause to terminate the grievor’s employment. 
Re Canadian National Railway Co. and C.B.R.T. & G.W. 

(1988), 1 L.A.C. (4th) 183 (M.G. Picher)

74.
In these reasons, I have not referred to much of the evidence of the many witnesses who testified but have focussed on the major incidents recounted.  The total record discloses many more instances consistent with a pattern of harassment.  Nor have I discussed the twenty arbitral awards brought to my attention by the parties in closing argument. I assure the parties that I have carefully considered those awards, many of which I found instructive. Still, those awards are readily distinguishable so I have not increased the length of these reasons by a discussion of them.  While the awards are helpful in identifying general principles and in illustrating their application, disciplinary harassment cases are very much fact driven.

75.
Having reviewed the evidence presented at the hearing and carefully considered the able arguments of the parties, I find that the employer had just cause to terminate the employment of the grievor and conclude that the grievance be dismissed. 

76.
As I began , so I should end. I again express my appreciation to Ms. Barton, Mr. Steep and Mr. Spinney for their cooperation and professionalism which permitted this hearing to proceed expeditiously.  I wish Mr. Patterson well in his new position 

77.
The grievance is dismissed.

Done at Fredericton N.B. this 25th day of June 2003.

John P. McEvoy

Adjudicator

