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1.
This policy grievance concerns the implementation of a two-part Absentee Management Program by the employer in June 2004.  The union alleges that the program violates the collective agreement.  For reasons which follow the Attendance Support Policy and the Productivity Plus policy are found, subject a number of amendments, not to conflict with the terms of the collective agreement between the parties.

FACTS

2.
The pertinent provisions of the collective agreement are:

“ARTICLE 8 – DISCRIMINATION, RESTRICTION OR COERCION:

8.01 The parties agree that there shall be no discrimination, restriction or coercion exercised or practiced with respect to the Union, the Local, the employees, the Employer and its agents for any reason.

ARTICLE 27 – SICK LEAVE

27.01
Each employee in the bargaining unit shall accumulate sick leave credits at the rate of one and one-half (1½) workdays per month for each calendar month of continuous employment up to a maximum credit of two hundred and forty (240) working days.

27.06 In any case of absence due to sickness or accident the matter must be reported as soon as possible to the Supervisor or Department Head.

27.07 An employee is eligible for sick leave with pay when he is unable to perform his duties because of illness or injury providing that he submits proof of illness in accordance with 27.08 and has the necessary sick leave credits.

27.08 The Hospital may require an employee to submit a certificate signed by a medical doctor for a period of sick leave in excess of two (2) consecutive days, or for any period when the employee has used seven (7) days of sick leave (made up of two (2) consecutive days or less) in a calendar year.  If such a certificate is required, it shall be asked for during the illness but an employee may be notified in advance, on an individual basis, that such a certificate will be required in the future.  An employee may be required to sign a sick leave form, confirming the absence and the date(s) for any period of illness.

27.09 Any request for sick leave may be investigated by the hospital and the parties agree that abuse of sick leave may result in disciplinary action.”

3. The employer, concerned with the level of absenteeism among the 3600 to 3800 employees of the River Valley Health Region and the cost of the sick leave benefit – four million dollars in 2003/2004, put an Absentee Management Program in place in the early summer of 2004.  The Program has two components: 1) The Attendance Support Policy and 2) Productivity Plus or Inter-Connector.  

4. The Attendance Support Policy identifies individual employees to department managers monthly when the employee’s absences exceed the corporate workplace average for the Region.  Using discretion as “each situation may vary depending upon the circumstances”, – Human Resources Policy on Attendance Management (Policy), page 3, the manager is “expected to meet with the employee to review his/her attendance record.  A summary of the meeting should be documented in a letter to the employee and placed on the employee’s personnel file in staff relations”(Policy, p. 4).  The Step 1 sample letter in the policy is attached as Appendix “A” to this award. 

5. At the meeting the employee’s attendance for the previous 12-month period is examined.  A second meeting is scheduled.  At the second meeting the employee’s attendance record for the immediately preceding the 12-months is reviewed, i.e., the last eight months reviewed at the initial meeting and the next four months.  This is substantiated by the letters to employees put in evidence by the grievor (Exhibits 6 & 7) and the testimony of Bonnie Fulton, the employer’s Regional Manager of Employee Support who attends all Stage 2 meetings.  

6. If the employee’s attendance, based on the examination of “the most recent twelve-month period”, meets the corporate average at the second meeting the manager may acknowledge the improvement and continue to monitor the employee or remove the employee from the program.  Specifically the employer’s policy reads:

“STEP 2 – SECOND MEETING PROTOCOL

The manager will meet with the employee four months after the initial meeting.  In preparation for the Step 2 (second) meeting, the manager must follow the same procedures identified in Step 1, by reviewing the reports for the corporate averages and depending upon the data findings, contacting Claims Management to review your plans.

Should the employee make a marked improvement in their attendance subsequent to the Step 1 (initial) meeting, the manager should seize the opportunity to recognize the positive results.  Recognizing positive results is an excellent way to ensure the employee knows their attendance at work is valued.  If an employee improved their attendance over the 4-month period since the initial meeting and achieves the corporate average, they will not move to Step 2 (second meeting).

If following the initial Step 1 meeting, the employee’s absences remain above the corporate average; the manager will initiate the Step 2 (second) meeting.

If the employee’s attendance improves for a period of less than 12 months then [sic] exceeds the corporate average, the manager will move to a Step 2 (second) meeting.  This would hold true for Step 3 (third) and Step 4 (fourth) meetings.”

The meeting is documented for the employee’s file.

7. If the employee’s absentee record reviewed at the second meeting continues to reflect an absence in excess of the corporate average, a third meeting is scheduled and “the most recent 12-month period” i.e., four months of the initial 12-month period and the following eight-months, is examined.  If there is improvement the employee “may remain at the steps 1 or 2”, but the manager “should continue to monitor the attendance for a minimum of 12 months after the employee’s improvement to ensure their attendance does not slip” – Policy, page 12.  If the Stage 3 meeting takes place, the employee is advised that continuing absenteeism may lead to termination.  A sample letter documenting the Stage 3 meeting and placed in the employee file reads in part – Policy, page 20: 

“I will continue to review your attendance record during the current 4 month period.  Should your attendance not be brought to the standard, we will be forced to consider alternatives to your continued employment.  Termination of your employment will be among the alternatives considered.”

If the employee’s attendance continues to exceed the average, a fourth meeting is scheduled which, depending on the individual circumstances, could result in the employee’s termination.

8. There are currently 93 employees at Step 1, 10 at Step 2, 1 at Step 3 and 0 at Step 4.  No one has been terminated under the Policy.  

9. Fulton testified that the purpose of the Policy, which assumes that all absences are legitimate, is to support the employee.  There are a wide variety of reasons for employee absence for which an equally wide variety of assistance is available; eg., ergonomics, personal conflict/mediation, stress, Employee Family Assistance Plan, gastro intestinal issues and dietary consultation.  The Policy initiates help on a case-by-case basis.  Since its implementation, absences have decreased.  

10. In conjunction with the Attendance Support Policy, the employer in co-operation with Blue Cross, introduced the Productivity Plus (now Inter-Connector) program.  Essentially when the employee reports his/her absence because of illness pursuant to Art. 27.06, that information is entered into the Region’s computer system.  On the third consecutive day of any absence or where the employee has been absent on five separate occasions, the employee will receive a telephone conference call placed by a Registered Nurse and a Certified Case Disability Manager.  The purpose of the call is again to offer assistance to the employee in developing a return to work plan “with automated follow-up” – Productivity Plus, page 8.  According to the announcement of the program “All information shared with ABCC [Atlantic Blue Cross Care] will be kept in the strictest confidence and not released unless written consent is provided by the employee”.  Fulton candidly acknowledged that she had access to computer screens detailing the nature of the calls to absent employees but that she was too busy to look at them.  Perhaps more importantly, she frankly testified that the employee receiving the call is told that the information provided will not be shared with the employer unless the employee consents.  If the employee does not specify confidentiality then, in practice, the information is available to the employer.  Fulton acknowledged that this practice was inconsistent with the policy requiring the employee’s written consent to the release of the information to the employer.  She said she would address this inconsistency.  

11. Employees may sign a waiver opting out of the Productivity Plus program; however the practice in the Region requires the employee to have the waiver witnessed by Fulton only.  Fulton said that this provides her with the opportunity to explain the benefits of the program to the employee.  Opting out of Productivity Plus does not excuse the employee from the Attendance Support Policy.  

12. The evidence of Kim McCaffrey, called to testify on behalf of the union, indicated that despite an absence in excess of the average she was not asked to meet formally with her manager.  Her absence was discussed with her manager pursuant to Article 27.09 and the manager was apparently satisfied that the absence was justifiable.  Similarly Roseanne Carter was away from work extensively between April 2004 and April 2005 yet she was not required to attend a Stage 1 meeting.  This evidence was led to suggest that the employer is inconsistent in the application of its policy, and in turn this testimony feeds the union position that the administration of the policy is intimidating and constitutes harassment.  

THE POSITION OF THE PARTIES


The Union

13. The union submits that the Attendance Management Program comprising the Attendance Support Policy and Productivity Plus are rules unilaterally put in place by the employer which are inconsistent with the sick leave provisions in the collective agreement; and further, the administration of those policies by the employer infringes Article 8.01 by coercing or intimidating its employees.   

14. More specifically, the union says that the sick leave provisions of the collective agreement are a complete code for sick leave management and as a result the employer is not entitled to implement the policies in issue.  

15. While the union acknowledges that the employer may introduce rules in the exercise of management rights, those rules must meet the test set out in Re KVP Co. (1965) 16 LAC 73 (Robinson).  In this instance the union says the Attendance Support Policy is:

1.
Unreasonable:

a) The policies provide for a rolling year of monitoring which conflicts with the calendar year provision found in Article 27.08 of the collective agreement;

b) The letters used to enforce the Policy are intimidating;

c) The monthly average used as a standard against which to measure the attendance of individual employees varies from month to month;

d) Some employees can work while ill, yet others are sent home by the employer;

e) An employee with a serious illness and off work for a substantial block of time, for example, three months, will be caught by the Policy and maintained on the Policy for twelve months even if the employee never misses another day upon his/her return to work.

2. The policies are unclear and equivocal because there is confusion in the policy itself as to the time period to be monitored:  the most recent twelve months or the most recent four months? and there is no consistency in the timing of Step 1.  Furthermore, the policies improperly mix culpable and non-culpable absenteeism.

3. The policies have not been brought to the attention of employees.

4. The policies have not been enforced consistently as the evidence of McCaffrey and Carter indicates.  

The union argues that the administration of the Productivity Plus policy is in breach of its express confidentiality terms.

16.
The union relied upon the following authorities:

1. Brown and Beatty, Canadian Labour Arbitration, paragraphs 4:1520, 4:1552, 4:1554, 4:1556;

2. Re Nav Can and CATCA (1999), 86 LAC (4th) 370; 

3. Re Corporation of the City of London and CUPE Local 101 (1983), 9 LAC (3rd) 262.

The Employer

17.
The employer submits that it has the right, by virtue of the management rights clause contained in the collective agreement  (Article 9.01), to implement policies which are intended to increase the efficiency of its operation.  The Attendance Support Policy and Productivity Plus direct their focus to the support of the employee and his/her future attendance.  Accordingly the policies are not inconsistent with the collective agreement. The policies are a tool to manage the sick leave provisions contained within the collective agreement.

18.
Addressing the criteria in Re KVP:

1) Reasonableness 

a) The employer notes that this collective agreement does not contain a reasonableness limitation in the management rights clause, but nonetheless the employer says the policy is not mechanically applied and individual circumstances are considered in the course of its administration.  It is therefore reasonable. Importantly the policy affords management discretion in implementation as evidenced by the fact that Carter did not receive a Step 1 letter.  

b)
The letters used by management expressly indicate to the employee that the Step 1 meeting is not disciplinary.  Admittedly subsequent letters do indicate the potential for termination at Step 3 for innocent absenteeism but the employer, as Ms. Folster put it, has “little wiggle room”.  The authorities require the employer to warn of the consequences of continued absenteeism albeit innocent, and afford the employee an opportunity to remedy it before the employer may allege frustration of the employment contract.  Consequently the policy distinguishes between innocent and blameworthy absenteeism.

c)      The apparent discrepancy between the employee who can work while ill and the employee who cannot is addressed at the Step 1 meeting and the consequences may be adjusted accordingly.

2) 
Clarity/Consistency

a)
The employer says that the overall purpose and effect of the policy is clear despite the limited confusion surrounding the obligation of the manager to meet with the employee the second time in the event of improved attendance.  The policy is consistently applied in that all employees are subject to the rolling 12 month application, the initial trigger, the same four stage process and the investigation by claims management.

3)
The employer says the policy here has been satisfactorily brought to the attention of all employees as in-service training for both managers and employees is ongoing.  And the employer points to the input from the union which resulted in a change to some elements of the policy as illustrating the notoriety of the policy.

19.
The employer said it will remedy the confidentiality issue involved with Productivity Plus of which it was unaware until this hearing.

20.
The employer relies upon the following authorities:

Re Royal Alexandra Hospital and United Nurses of Alberta Local 33 (1990, 10 L.A.C. (4th) 173;

Re Perley Hospital and Canadian Union of Public Employees, Local 870 (1990), 10 L.A.C. (4th) 260;

Re Northern Telecom Canada Ltd. and Canadian Automobile Workers, Local 1915 (1991), 19 L.A.C. (4th) 362;

Re Prince Edward County Memorial Hospital and Service Employees’ Union, Local 183 (1991), 20 L.A.C. (4th ) 38;

Re Corporation of the City of Oshawa and Canadian Union of Public Employees, Loc. 250 (1996), 56 L.A.C. (4th ) 335;

Re Purolator Courier Ltd. and Teamsters, Local 31 (2000), 89 L.A.C. 

(4th ) 129;

Canadian Labour Arbitration, Third Edition, by Brown and Beatty (2005), 7:6110 Incapacity and Innocent Absenteeism;

Re Toronto Electric Commissioners and Canadian Union of Public Employees, Local 1 (1986), 25 L.A.C. (3d) 39;

Re City of Scarborough Public Utilities Commission and Utility Workers of Canada, Union 1, Units 1 & 2 (1993), 35 L.A.C. (4th ) 1;
Re St. Michael’s Extended Care Centre and Canadian Health Care Guild (1994), 40 L.A.C. (4th) 105; 

Re Dominion Controls Limited and International Association of Machinists and Aerospace Workers, Lodge 1927 (1991) 22 L.A.C. (4th) 334;

Re United Automobile Workers and Massey-Ferguson Limited (1969), 20 L.A.C. 370;

Re Natrel (Ontario) Inc. and Retail Wholesale Canada Local 440 (2001), 94 L.A.C. (4th ) 325;

Re Pasteur Merieux Connaught Canada and CEP, Local 1701 (Gain) (1998), 76 L.A.C. (4th ) 235;

Re Teakles and South-East Regional Health Authority unreported, released October 2005 (Bruce).

ANALYSIS

21.
Article 9.01 of the collective agreement provides:

9.01 All functions, rights, powers, and authority which are not specifically abridged, delegated or modified by this Agreement are recognized by the Union and retained by the Employer.

It is pursuant to this provision that the employer implemented its two-part Attendance Management Program in 2004.   Its motivation was the expense of the sick leave benefit which was calculated at $4M in 2003-2004.  The program was intended to be of benefit to the employees by assisting them in managing their illnesses where necessary and consequently to improve the efficiency of the employer’s operations.  The employer’s interest is beyond dispute.  The legitimacy of the management initiative, however, like all rules promulgated by the employer, must meet the criteria articulated in Re KVP (supra) which “have now become universally accepted among arbitrators” – see Brown and Beatty, para. 4:1520.  

22.
Attendance Support Policy
1)
Is the Policy inconsistent with the collective agreement?

Sick leave entitlement is set out in Article 27.01.  Articles 27.06, 07, 08 & 09, deal with its administration.  These provisions require the employee to report the absence as soon as possible.  When the absence is greater than two consecutive days or when the employee has used seven days of sick leave of two consecutive days or less in a calendar year, the employee may be required to provide a certificate from a doctor; however, the employer may investigate any request for sick leave.  Both parties acknowledge that abuse of sick leave may result in discipline. 

23.
To determine consistency with the collective agreement, an arbitrator must compare the employer’s rules with the relevant terms of the collective agreement, Brown and Beatty, paragraph 4:1552.  The Attendance Support Policy identifies those employees whose absenteeism is greater than the corporate average.  The department manager, subject to the manager’s discretion, will meet with the employee and initiate the first step of the Policy.  A second meeting is scheduled four months following the first meeting at Step 1 and a further review of a rolling 12-month period is performed at that point and, depending on the extent of the absenteeism, Steps 3 and 4 may follow.  While there is an issue as to ‘if’ ‘and’ ‘when’ the initial discretion is exercised and its extent, which I will address under the reasonableness criterion, there is nothing in this process of monitoring the use of sick leave and meeting with the employee that conflicts with the express terms of the collective agreement.  It is suggested by the union that as employees are entitled to accumulate eighteen days of sick leave in a calendar year, this policy - with its lower threshold of about ten sick days per year being the approximate ongoing corporate average - serves to intimidate the employee from using his negotiated entitlement.  As the Board noted in Re Pasteur Merieux & CEP (supra) at page 254:  

“In response to the issue of the collective agreement’s guarantee of short term disability benefits, it cannot be said that these provisions entitle the grievor to be absent on a regular basis in amounts equal to those contemplated under such plans.  There are no cases that can be found where an arbitrator has held that short-term disability benefits in collective agreements may be read as the appropriate level of acceptable absenteeism.  These plans are not a license for absenteeism.” 

(and see Re Natrel (Ontario) Inc. (supra)).

24. The union also argued that the monitoring program of the employer through the use of the rolling 12 month period put the policy in conflict with Article 27.08 of the collective agreement and the reference therein to “calendar year”.  That article addresses the employer’s discretionary entitlement to a medical certificate if absences exceed a specific number of days in a calendar year.  The context of the collective agreement article is quite different from the rolling 12 months used to monitor the employee’s attendance.  

25. The facts here are readily distinguishable from those in Re Nav Canada (supra) where the collective agreement required a medical certificate in certain circumstances yet the employer introduced a policy requiring a medical certificate for all sick leave.  That policy of mandatory certification for all sick leave was directed to be withdrawn.  In my view there is nothing in the Absentee Support Policy as a means of monitoring absenteeism that can be said to conflict with the express terms of the collective agreement.  

26. 2) Is the Policy reasonable?

The employer argues that the Board does not have jurisdiction to examine the reasonableness of the two component Absenteeism Management Program as the management rights article does not contain such a qualification:  see Re Royal Alexandra (supra), Re Prince Edward Memorial Hospital (supra).  The difficulty that the employer faces in making this argument lies in Article 8.01 which provides:

8.01
“The Parties agree that there shall be no discrimination, restriction or coercion exercised or practiced with respect to the Union, Local, the Employees, and Employer and its agents for any reason.”

The intention of the parties must, of course, be derived from the words used in the collective agreement and the agreement must be read as a whole.  By examining article 8.01 with article 9.01, one is driven to the conclusion that the parties expected that the employer would exercise its authority reasonably.  It is a necessary implication from the language of the collective agreement and it is indeed consistent with the general observation of Tarnopolosky J.A. in Metropolitan Toronto (Municipality) v. CUPE, Local 43 (1990), 69 DLR (4th) 68 at 287. 

“None the less, it is true that a collective agreement is an intricate contract, which attempts to reflect the outcome of bargaining on a myriad of issues.  It is also true that the parties intent on reaching a settlement do not always have the time, the incentive, or the resources to consider the full implications of each and every phrase.  There is, therefore, a place for some creativity, some recourse to arbitral principles, and some overall notion of reasonableness:  see, for example, David Beatty, “The Role of the Arbitrator:  A Liberal Version” (1984), 34 U.T.L.J. 136.  The presence of an implied principle or term of reasonable contract administration was also recognized by Craig J. in Wardair [Wardair Canada Inc. v. C.A.L.F.A.A. (1988), 47 D.L.R. (4th) 663, 63 O.R. (2d) 471, 8 A.C.W.S. (3d) 67 (Ont. Div. Ct.); affirming 28 L.A.C. (3d) 142] supra, at pp 668-9.”

27.
The test of reasonableness requires a balance to be struck between the employer’s interest in conducting its operation in an economical and efficient way and the integrity and privacy interests of the employee.  The financial impact of absenteeism on this employer is significant.  While it acknowledges that it presumes all absences to be legitimate –at least initially – it has a clear interest not only in eliminating abuse of sick leave but, more significantly, in controlling or managing the use of legitimate sick leave.  The evidence demonstrates that both the Attendance Support Policy and Productvity Plus focus on the future well being of the employee and provide a variety of sources assistance to the employee.  As Arbitrator Bruce observed in Re Teakles (supra) at paragraph 42:

“It would appear to be completely within the employer’s management prerogative to encourage employees to seek appropriate ways to reduce the use of sick leave.”  

28.
The question remains as to the reasonableness of the means of implementation of the program.  The Attendance Support Policy provides that the department manager is alerted to an employee when that employee’s absenteeism rate exceeds the corporate average for the immediately preceding 12 months.  The union argues that the threshold is unfair as it varies monthly and accordingly the employee is unaware of the target to be met.  For example, in Re Dominion Controls (supra) the Board said at page 8 (QL):

“Had the company simply defined the threshold in terms of average absenteeism in the plant, without any adjustment in that figure, this may well have been cause for concern.”

In the authorities reviewed the standard against which the employees attendance was measured was said to be arbitrary; however, the corporate average standard used by this employer bears direct relevance to the common workplace although, as the union points out, different work environments impact differently on individual employees.  Nonetheless the standard is used simply as “a trigger point”.  The issue then becomes its consequences.  As the Board said in Re Northern Telecom (supra) at p. 368:

“No automatic action is taken by the company simply because the standard is triggered.  Rather, the standard is used as a method of determining when it is appropriate to review the employee’s over-all attendance record and to discuss same with the employee.  The objective of the programme is to improve over-all attendance which I would hope would be the mutual goal of the parties.  That programme would be less likely to be successful if, in the face of a worsening attendance situation, the standard of review should also be allowed to deteriorate.”

29.
McCaffrey and Carter testified that their absenteeism exceeded the corporate average over a 12 month period yet neither received Step 1 letters.  They said their managers were satisfied with the reasons for their absence.  This is consistent with Fulton’s evidence that, while identified as an employee whose absence exceeds the average, not every employee is subjected to Step 1 of the program.  The manager is expected to exercise discretion at that point; i.e., the individual circumstances of the employee’s absence are to be considered and a decision made on whether a formal meeting yielding a Step 1 letter will follow.  The evidence was confirmed by Steven Christie, the Human Resource employee who was responsible in part for the development and initial implementation of the plan.  It is also consistent with the wording of the Policy, p. 3:

“The manager is expected to be aware of an employee’s attendance record on an ongoing basis.  When an employee’s absence exceeds the River Valley Health corporate average, or when an abuse of sick leave is suspected, the employee’s manager has an obligation to make inquires and to take reasonable action to address the situation.  Discretion should be used as each situation may vary depending upon the circumstances.  Resources outlined in the Manager’s Guide are available for consultation to ensure absenteeism is approached in a fair and consistent manner.” [Emphasis added]

Fulton’s justification for discretion at this point was precise:

  “The manager knows the employee, the statistics don’t.”

30.
The Policy goes on to provide at p. 4:

“The manager will review attendance reports supplied by Human Resources and Finance on a monthly basis to identify when an employee exceeds the workplace average for the number of incidents or days in the previous twelve-month period for a full-time period or prorated for part-time employees based on hours worked.

If the employee’s attendance exceeds the corporate/workplace average, the manager is expected to meet with the employee to review his/her attendance record.  A summary of the meeting should be documented in a letter to the employee and placed on the employee’s personal file in Staff Relations”.

…

THE PROCESS
STEP 1 – IDENTIFICATION OF STAFF WHO MAY NEED SUPPORT

On  a monthly basis, managers should review staff attendance records for the most recent 12-month period and compare each employee’s attendance record with the corporate average.  Staff who exceed the corporate average for:

· the total number of sick days for a full time equivalent, and/or

· the number of incidents for a full time equivalent should be considered for an initial discussion about attendance.

· Managers should apply the thresholds consistently, regardless of the reasons known for the absences.

Claims Management may be used as a resource to assist the manager to implement the policy and to provide a consistent, supportive approach to attendance management.  In situations where the absences are connected to a chronic condition or absences are frequent for unknown reasons a referral should be made to Claims Management.

Initial discussion 
Employees identified for attendance management should be invited to the Manager’s office for a meeting.  The purpose of the meeting is to:

· highlight the employee’s attendance record in comparison to the corporate average so the employee is aware of the concern

· indicate there is a need for improvement

· ensure the employee understands that regular attendance is a performance expectation.

· offer support from internal and external resources

· depending on the circumstances, a referral to Claims Management and/or Employee and Family Assistance Program may be required.  The manager may consult with Claims Management for guidance

· outline next steps

The employee should receive a letter (see Appendix A) outlining the above and any agreed upon strategies discussed at the meeting.  A copy of the letter should be forwarded to the attention of Claims Management to be placed in the employee’s file in Staff Relations.  The purpose of the letter is to document the fact a meeting was held to discuss attendance.

The employee is more than welcome to have a union representative present at any of the meetings that are part of the Attendance Support Program.”  

Discretion is the key to the legitimacy of the employer’s Attendance Support Policy.  It would be unreasonable for the process to be applied mechanically targeting every employee who exceeds the corporate average with a Step 1 meeting, letter and subsequent monitoring over the next 12-months.  The Policy must be clarified to indicate the manager’s responsibility to review the data, identify the employee, examine that employee’s particular circumstances by meeting informally with the employee and then to determine if the Policy will be involved by means of a more formal meeting in the manager’s office followed by its documentation as indicated in the Policy.  This is achieved by revising 3rd full paragraph on page 4 of the Policy to read:

If the employee’s attendance record exceeds the corporate/workplace average, the manager is expected to meet informally with the employee to review his/her attendance record.  If the Manager remains concerned with the employee’s absenteeism, Step 1 of the Program may be initiated through a formal meeting with the employee in the Manager’s office. A summary of this meeting should be documented in a letter to the employee and placed on the employee’s personal file in Staff Relations.  

Page 9 must be amended to read:   

Initial Discussion

Following an informal meeting with the employee, the employees identified for attendance management should be invited to the Manager’s office for a meeting.   The purpose of this meeting is to …

The examples at p. 32 must be amended to reflect the manager’s discretion to meet informally with the employee before initiating the second and third meeting.   Provided the discretion is exercised in this way at every step, as the policy provides and as the evidence suggests is the current practice, then the employer will meet the administrative law concept of discretion.

“The exercise of the employer’s discretion must be in good faith, must be a genuine exercise of discretion and not merely an application of a rigid policy, and must include consideration of the merits of each individual case.” – Re Nav Canada (supra) at p. 385. 

31.
3) The letters 

Innocent absenteeism is not a basis for discipline.  It may ultimately be a basis for termination but the termination is founded on the failure of the employee to maintain his/her part of the employment contract.  The issue was put this way in Re Massey-Ferguson Limited & UAW (1969), 20 LAC 370 (Weiler):

“The first basic principle is that innocent absenteeism cannot be grounds for discipline, in the sense of punishment for blameworthy conduct.   It is obviously unfair to punish someone for conduct which is beyond his control and thus not his fault.  However, arbitrators have agreed that, in certain very serious situations, extremely excessive absenteeism may warrant termination of the employment relationship, thus discharge in a non-punitive sense.  Because the relationship is contractual, and the employer should have the right to the performance he is paying for, the employer should have the power to replace an employee on a job, notwithstanding the blamelessness of the latter.  If an employee cannot report to work for reasons which are not his fault, he imposes losses on an employer who is also not at fault.  To a certain extent, these kinds of losses due to innocent absenteeism must be borne by the employer.  However, after a certain stage is reached, the accommodation of the legitimate interests of both employer and employee requires a power of justifiable termination in the former.”

Nonetheless the need to separate culpable and non-culpable absences and their consequences was made clear in Re St. Paul’s Hospital and S.U.N. (1988), unreported, (Ish) at page 24: 

“While this board agrees that the employer may have cause for discipline for abuse of sick leave, it is incumbent on the employer not to blend innocent and culpable instances of the use of sick leave.  Any regime designed to control and monitor sick leave must ensure that discipline for cause does not arise from innocent absenteeism.  Moreover, we accept that an employer may have a sick-leave policy which focuses on innocent absenteeism and it may have a policy which focuses on abuse of sick leave, but the application and enforcement of the policies must be kept clearly separated otherwise a risk of conflict with the collective bargaining agreement is greatly increased.”

32.
I have examined the form letters which, as their preamble notes: “must be tailored to suit the particular circumstances of the employee”.  As the letters are concerned with innocent absenteeism, they must not be perceived to be disciplinary; however if absenteeism does not improve then the employer has an obligation to warn the employee of its consequences.  The employer’s dilemma was examined by Arbitrator Picher in Re Automatic Electric (Canada) Limited and International Union of Electrical, Radio and Machine Workers, Local 526, unreported, cited in Re Dennison Mines and USW (1983), 12 LAC (3rd) 364: 

“There is something of an anomaly in suggesting that an employee should be warned that further absenteeism due to illness will result in his or her discharge.  To the extent that the culminating medical problem is a bona fide illness beyond the power of the employee to prevent there is little or no use in a warning.  But that will not always be the case.  Sometimes a warning will be appropriate, particularly where absenteeism due to illness is based in part on the failure of an employee to exercise due precaution or obtain the medical attention that will correct his or her problem or prevent its recurrence.  Moreover, not all employees have the same will power to work with the discomfort of certain minor illnesses… Thus, a warning is appropriate in that it will allow an employee in certain circumstances to improve his or her attendance record by exercising greater precaution, obtaining the proper medication or choosing to tolerate certain minor illnesses or discomforts which might otherwise have kept them home.”

The letters must strike a balance between alerting the employee that the attendance record is of concern to the employer but recognize that the cause for the absence is not a cause for discipline.  I find the letters reproduced in the policy, revised as of August 19, 2005, to strike the appropriate balance except the paragraph of the Step 2 letter which appears at the foot of page 16 of the Policy.  That letter must be amended by deleting the existing first sentence such that the paragraph reads: 

“Your absences cause other staff to have to be called in and increases the cost of providing service to our patient/clients.”

This remaining sentence is a repeat of the corresponding sentence in the letter following Step 1.  It fairly articulates the basis for the employer’s concern and cannot be construed as being disciplinary in tone. 

33.
4)
Is the Policy clear and unequivocal?

The issue of when the discretion of the manager is to be exercised has been dealt with in the preceding section on reasonableness.  There is, however, or so the union argues, some confusion surrounding the period to be reviewed.  The evidence is straightforward from the letters put in evidence by the union.  It is a rolling 12-month period which, I have found, is not objectionable in the context of a conflict with the calendar year provision of the collective agreement and the request for a medical certificate.  The practice of this employer is to use the rolling year at each step of the program.  The examination relates to the immediately preceding 12-month period.  The rolling year in itself is clear and the evidence suggests that it is a useful period of time within which non-culpable absenteeism can be addressed.  I note, however, that the form letter in the Policy for Step 2 refers to a 4-month period as does the letter at Step 3.  Both letters must be amended in order to be consistent with the Policy at p. 2 to read:

“As we discussed, during the most recent 12-month period, - (dates) – you were absent as follows:


(Absenteeism record for the immediately preceding 12-months)”.

34.
5)
Was the Policy brought to the attention of employees?

The evidence indicates that:

a) Presentations were made to all facilities in River Valley Health on implementation in May 2004 although the Policy itself was not distributed;  

b) Ongoing in-house training is available for managers on request;

c) The administration of the Policy has been altered as a result of union input since implementation;

d) The Policy given to the employee at the formal Step 1 meeting;

e) The Policy is available on MOX – the in-house online system. 

This evidence satisfies the employer’s obligation to inform the employees of the rules it has put in place.

35.
6)
Has the Policy been consistently enforced? 

The evidence demonstrates that the employer applied the same threshold and rolling 12-month period to all employees at each step of the program.  Indeed some employees are treated differently than others but that is necessary because their particular circumstances are being taken into account in the legitimate exercise of management’s discretion.  As a result it has not been established that the Attendance Support Policy has been applied in an inconsistent or arbitrary fashion.

36.
Productivity Plus
The Productivity Plus Policy with its follow-up on the third day of a consecutive absence or after the employee policy has been absent on five separate occasions in a calendar year of two days or less does not, by way of its general monitoring scheme, conflict with the collective agreement.  Its purpose is to support the employee and provide information and sources of assistance. Fulton gave the example of an employee suffering with fibromyalgia who benefited from the call after some initial resistance.  The employee was advised of support groups, exercise programs and earlier medical consultation was arranged.  As the employee may opt out of the policy, it cannot be said to be unreasonable.

37.
The Productivity Plus program is not, however, free from difficulty.  

(1) The program provides that: 

“All information shared with ABCC will kept in the strictest confidence and not released unless written consent is provided by the employee.” 

It appears from the evidence that unless the employee requests confidentiality during the conference call placed by the Productivity Plus team, the information is available to the employer.  Fulton acknowledged the inconsistency and undertook to remedy it.  While I accept her undertaking, the Board directs that the employer operate the Productivity Plus or Inter-Connector program in accordance with its express terms as noted in this paragraph.  

(2)
The employee is entitled to opt out of the Productivity Plus program by signing a waiver which must be witnessed.  The employer requires the waiver form to be witnessed by Fulton.  Its rationale is that the employee needs to be fully aware of the benefits of the program before the employee can make an informed decision to decline them.  Only Fulton is equipped to educate the employee in this respect.  This practice is in one sense eminently sensible and should be encouraged but, on the other hand, it forces the employee to go to Fulton only if the employee wants to waive participation in the program.  The practice is coercive in its administration and that element of the program violates Article 8.01 of the collective agreement.  The employer is therefore directed to accept waivers from employees witnessed by persons other than Fulton.  I hasten to add, however, that it would be unfortunate if the union promoted the signing of waivers for the sole purpose of subverting what this Board has found to be a legitimate employer policy.

38. Subject to the changes I have discussed, the Productivity Plus program does not offend the collective agreement and it complies with the requirements of Re KVP.  The program is substantially different from that struck down by the Board in Re Corporation of the City of London (supra) where a call to the employee was placed on the first day of the absence.  

39. There is no doubt on the authorities that the employer has the right to establish rules regarding absenteeism providing those rules are designed to improve attendance records, particularly those of a short term disruptive nature.  The employer’s interest is obvious and unquestionably legitimate.  The two component Attendance Management Program achieves the appropriate balance between that employer’s economic interest and the personal and privacy interests of the employee subject to the changes I have indicated; .ie. -  

1)
The 3rd paragraph on page 4 of the Policy must be amended to read:

If the employee’s attendance record exceeds the corporate/workplace average, the Manager is expected to meet informally with the employee to review his/her attendance record.  If the Manager remains concerned with the employee’s absenteeism, Step 1 of the Program may be initiated through a formal meeting with the employee in the Manager’s office.  A summary of the meeting should be documented in a letter to the employee  and placed on the employee’s personal file in Staff Relations.  

2)
Page 9 must be amended to read:   

Initial Discussion

Following an informal meeting with the employee, the employees identified for attendance management should be invited to the Manager’s office for a meeting.   The purpose of this meeting is to …

The examples at p. 32 must be amended to reflect the manager’s discretion to meet informally with the employee before initiating subsequent steps in the formal process. 

3)
The sixth paragraph of the Step 2 letter at the foot of page 16 of the Policy must be amended by deleting the existing first sentence such that the paragraph reads: 

“Your absences cause other staff to have to be called in and increases the cost of providing service to our patient/clients.”

4)
The Step 2 & Step 3 letters, fourth paragraph must be amended to read:

“As we discussed, during the most recent 12-month period, - (dates) – you were absent as follows:

(Absenteeism record for the immediately preceding 12-months)”.

5)
The Board directs that the employer operate Productivity Plus or in accordance with its express terms with respect to confidentiality. 

6)
The employer is directed to accept Productivity Plus waivers from employees witnessed by persons other than Fulton.  

40.
The grievance is allowed to the extent of the amendments directed to be made to the Attendance Support Policy and Productivity Plus.

41.
Jurisdiction is reserved for purposes of implementation if necessary.

Dated at Fredericton, New Brunswick, this 17th  day of February, 2006.






………………………



G. L. Bladon

APPENDIX A – Samples Letters

APPENDIX A – Sample Letter

Step 1 (Initial):

Dear Mr. Jones:

[Note:  this letter must be tailored to suit the specific circumstances of the employee.  It can include any specific relevant comments the employee may have made, or any agreement that the employee may have stated during the meeting.  The Claims Manager or Human Resources Manager can help you ensure your letter is appropriate.]
Thank you for meeting with me today concerning your attendance.

My purpose in writing you this letter is to document our discussion so that you clearly understand the issues as I see them.  This letter is not to be considered discipline in any fashion, but merely an attempt on my part to ensure that our discussions are recorded and understood.

As you know, regular attendance at work is part of the conditions under which you work.  As we discussed, during the most recent 12-month period July 1, 2002 to June 30, 2003 you were absent the following dates and hours:


July 25, 2002


8 hours sick


July 30 & 31, 2002

16 hours sick


August 14, 2002

8 hours sick


August 21, 2002

8 hours sick


Sept. 11 & 12, 2002

16 hours sick


Sept. 20, 2002


8 hours sick


Oct. 23, 2002


8 hours sick


Dec. 12, 2002


8 hours sick


Jan. 16 & 17, 2003

16 hours sick


March 4 & 5, 2003

16 hours sick


May 2, 3 & 6, 2003

24 hours sick


June 18 & 19, 2003 

16 hours sick

This represents a total of 12 incidents, 20 days and 152 hours of sick time for the work period noted above.

During our meeting I indicated that your absenteeism is above average for the organization for the same period of time, which was 4 incidents and 10 days and 75 hours in the past 12 months.

Your absence causes other staff to have to be called in and increases the cost of providing service to our patients/clients.

During our discussion, I advised you of the availability of our Employee and Family Assistance Program and the possibility of a Claims Management referral.  Claims Management services are also supplemented by Productivity Plus, a benefit offered to all staff by Medavie Blue Cross.  I indicated to you that if you are experiencing person or medical problems that interfere with your ability to attend work on a regular basis, I expect you to take whatever action is required to deal with those problems.  I noted that our services may be able to provide help, if you require assistance.

As I noted at the end of our meeting, I expect you to improve your attendance within the current period of XXXXX (four-month time frame).

If I can be of any help to you with regard to your responsibility in dealing with this matter, please do not hesitate to contact me at any time.

I will next review your attendance record during the month of XXXXX.  If necessary, a second meeting will be scheduled following my review.

Sincerely,

(Manager Name)

cc: Personnel file/Claims Management (Name of representative) 
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