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1. This grievance concerns the rate of pay paid to Mark Butler, a School Bus Driver, in School District 10 (St. Stephen) in the Province of New Brunswick.  The grievor is currently paid as a Classification C driver.  He submits that his remuneration should be that of Classification B driver.  Apart from the merits, this grievance gives rise to a preliminary objection from the employer who argues that this issue is not grieveable under the standard grievance procedure set out in Articles 7 & 8 of the collective agreement, as the union contends, but rather that it is a Classification Appeal to be considered under Article 23.09.  

FACTS

2.
The grievor was hired initially on March 18, 1993 as a part-time Custodian.  He became a permanent full-time Custodian II in 1994 following a successful application for reclassification.  He continued in that position until November 2003 when he successfully competed for a “School Bus Driver 7.25 hours per day” effective November 3, 2003 at a rate, at that time, of $15.43 per hour.  He submitted a Reclassification Request in May 2004 seeking a Bus Driver B Classification.  The reclassification request was denied.

3. The issue between these parties relates to the interpretation of Article 23.05 (g) which currently provides:

“All bus drivers hired after September 1, 1994, shall be paid for all hours worked, with a minimum payment of six (6) hours, at the straight time rate for the first eight hours of work during the classroom day and at the overtime rate thereafter.”

4. It is common ground that bus drivers hired before September 1, 1994 were and are either ‘A’ drivers at six hours per day, ‘B’ drivers at eight hours per day or ‘C’ drivers at seven hours per day:  i.e., the notion of payment for actual hours worked did not come into being until the negotiation of the collective agreement expiring March 31, 1998.  

5. The union argues that the grievor was hired “as an employee by this employer” on May 18, 1993, albeit as a custodian, and then transferred from that position to a bus driver in November 2003; consequently he is entitled, because his hours of work are greater than seven, to be paid as a B driver or for a minimum of eight hours per day.  The employer submits that Butler was hired as a bus driver at an hourly rate in 2003 and as a result is to be paid for his hours worked in accordance with Article 23.05(g).

The Preliminary Objection

6. This issue giving rise to the preliminary objection has been the subject of adjudication beginning in 2003 with Re CUPE Local 1253 (Judy Nickerson) and Board of Management, unreported, released March 4, 2003 (Couturier).  In that case “what in essence Judy Nickerson seeks is a reclassification from the bus driver A classification to the bus driver C classification”.  Nickerson had been an A driver for 15 years.  In 2001 her route schedule changed such that she was “called upon to perform her duties earlier in the afternoon and the afternoon runs now include one run dedicated to transporting Kindergarten, Grades 1 and 2 students specifically.”  While her total driving time was unchanged, the additional run required her to attend the school at 1:45 p.m. to transport Kindergarten and Grades 1 and 2.   The school day ended at 2:40 p.m.; consequently Nickerson argued that she came within the ‘C’ classification definition of “must be available to perform other driving duties (including transporting Kindergarten Grades 1 & 2 students home early during the classroom day) to a total maximum of seven hours per day”.  The employer raised the preliminary objection as to jurisdiction of the arbitrator under Article 7.  The arbitrator held that the grievance related to “the interpretation, application or administration of the collective agreement” which is the foundation of the arbitrator’s jurisdiction under section 92 of the Public Service Labour Relations Act.  The arbitrator rejected the employer’s argument that the issue was one of reclassification to be pursued under Article 23.09.  The employer did not seek judicial review of the Nickerson decision.

7. In Re CUPE Local 1253 (Shirley Goguen) and Board of Management (Department of Transportation) unreported, released June 21, 2004, (Couturier) the grievor sought reclassification from a bus driver ‘A’ to bus driver ‘C’ because in 2002 she was given an added run transporting Kindergarten and Grade 1 and 2 students to various locations within the same district.   This run was started at 1:20 p.m. and ended at 1:50 p.m., which lay between her pre-existing morning run from 7:15 or 7:20 a.m. to 8:30 a.m. and her afternoon run from 2:15 or 2:20 p.m. to 4:05 or 4:10 p.m. resulting in a five hour and twenty or thirty minute day for which she was paid as a bus driver ‘A’ at six hours.  “These duties did not make her day longer … her full work day was less than six hours.”  However, the union argued that the added run dedicated to Kindergarten, Grades 1 and 2 is only captured by the language of the ‘C” classification which would entitle the grievor to a minimum of seven hours pay.  Her reclassification request was denied and she then instituted a Classification Appeal under Article 23.09 which came before Arbitrator Couturier as a named arbitrator under Article 23.09 of the collective agreement.  Arbitrator Couturier proceeded to address the matter purely as a reclassification appeal which he ultimately rejected.  In doing so he distinguished Nickerson at paragraph 30 saying:  

“The conclusion in that matter was that the complaint related not to classification but rather to the interpretation of the contractual language.” 

8. As a result of the Goguen decision, the union instructed its locals to file grievances “where the issue was remuneration”; and abandon the classification appeal; consequently Butler filed this grievance on September 30, 2004 pursuant to Article 7.

9. The jurisprudential journey continued in 2005 with Arbitrator Couturier’s decision in Re CUPE Local 1253 (Noreen Trail) and Board of Management unreported, released October 24, 2005.  Trail sought to be reclassified from an ‘A’ driver to a ‘C’ driver.  The reclassification application under Article 23.08 was denied.  She launched an appeal under Article 23.09 and a few weeks later on December 30, 2004, she filed a grievance claiming she was entitled to be paid as a C driver under the terms of the collective agreement.  The preliminary issue was the jurisdiction question: Is the matter a grievance or a reclassification appeal?  The facts were these:  Trail – like Nickerson and Goguen, was assigned duties beyond her classification.  In 2004 a run was added requiring her to transport students in Kindergarten, Grades 1 and 2 before commencing her regular afternoon run.   This addition did not extend her work day beyond six hours but because of the run was dedicated to Kindergarten and Grades 1 and 2 students, Trail argued she was entitled to be paid as a ‘C’ driver or for seven hours.  The employer argued on the strength of Re Bernard, Gerachty and Koor, and Board of Management unreported, released February 14, 1990 (Robichaud) that: 

“The employer can only pay employees as classified in the Agreement.  It seems that a change in wages means a change in classification.  Therefore, any disputes of this nature has to be dealt with according to Article 40 [reclassification provision].” 

Arbitrator Couturier was satisfied that Article 8.03 - Power of Adjudicator or Adjudication Board - allowed him “flexibility to grant redress to compensate without resorting to permanent reclassification of her position” and dismissed the employer’s objection to grievance jurisdiction.  The judicial review of that determination and the ultimate decision on the merits compensating the grievor as a C driver was argued in the Court of Queen’s Bench on October 14, 2004.  On October 20, 2006 Justice McLellan released his decision dismissing the employer’s judicial review application.  He found that the arbitrator’s decision was not patently unreasonable as the arbitrator reaffirmed his interpretation of the relevant provisions of the collective agreement analyzed in Nickerson.  As noted, the foundation for jurisdiction in Nickerson rested on the need to interpret the collective agreement in accordance with section 92 of the Public Service Labour Relations Act.  In this matter the issue is the interpretation of article 23.05; as a result the employer’s preliminary objection as to jurisdiction must fail based on the decisions in Nickerson and Trail.

The Merits

10. At this hearing the current Regional Maritime Director for CUPE, Robert Hickes, testified that he was a member of the union negotiating team when it bargained for a 10-year collective agreement in 1994 on behalf of this unit.  However, it would appear that the employer, for economic reasons, became dissatisfied with the bargain that had been struck and sought to renegotiate the collective agreement.  This resulted in the collective agreement signed May 5, 1994 wherein Article 23.05 reads:

“(g) All bus drivers hired after September 1, 1994, shall be paid for all hours worked, with a minimum payment of six (6) hours, at the straight time rate for the first eight hours of work during the classroom day and at the overtime rate thereafter. [Emphasis added]

No employees holding a Bus Driver “A”, “B” or “C” classification as of the signing date of the agreement shall suffer a reduction in hours (6 hours for classification “A”, 8 hours for classification “B” and 7 hours for classification “C”) as a result of the change to 23.05(a), (b), or (c).

….

(i) The driver’s salary shall be payable for a minimum 39 week period to be scheduled in a 43 week consecutive period during the school year.  It is the Employer’s intent to schedule all 39 weeks on a Monday to Friday basis.  Where this is not possible and where this adversely affects the employee’s Employment Insurance benefits, the employer shall pay an amount equal to such loss to the affected driver.”

11. Previously “A” “B” and “C” drivers were paid for 6, 8 and 7 hours respectively regardless of the number of hours actually worked. 

12. The agreement introduced further efficiency measures with bus drivers now being paid for 39 weeks rather than 42 weeks but with a provision for a U.I.C. top-up for the 3 week period; the authorizing Letter of Agreement dated May 5, 1994 provides in part:

“This letter of agreement applies only to bus drivers employed as of the end of the 1993-1994 school year (June 30, 1994).

1. The weekly rates as per the salary schedule are applicable for a minimum of a full 39 week period (in lieu of 42 weeks) to be scheduled in a 43 consecutive week period during the school year.

2. The Employer shall pay bonus amounts on December 1 of each year an amount equal to forty-three percent of the weekly rate times two.

…

4.
 It is agreed that should U.I.C. rates be changed, the forty-three percent shall   be changed accordingly.”

And a further letter of agreement on the same date provides:

“The parties agree that no employee employed as of the signing of this agreement (May 5, 1994) shall be laid off between that date and the termination date of the collective agreement.

It is understood that this letter does not cover temporary lay offs of bus drivers during the summer vacation, Christmas (winter vacation and March) (Spring vacation break.)

13. Bus driver remuneration was considered further in the subsequent collective agreement expiring in 2001 such that Article 23.05(g) was amended to read: 

“(g) All bus drivers hired after September 1, 1994, shall be paid for all hours worked, with a minimum payment of six (6) hours, at the straight time rate for the first eight hours of work during the classroom day and at the overtime rate thereafter.  The driver’s salary shall be payable for a minimum 39 week period to be scheduled in a 43 week consecutive period during the school year.  This clause applies to new hires only.”

The effect, of course, was to continue the protection or “grandfathering,” of the existing “A”, “B” and “C” drivers and their minimum entitlements of 6, 8, or 7 hours. 

14. In the collective agreement expiring in 2005 the relevant provisions are again amended to provide:

“(g) All bus drivers hired after September 1, 1994, shall be paid for all hours worked at the straight time rate for the first eight hours of work during the classroom day and at the overtime rate thereafter.  The driver’s salary shall be payable for a minimum 39 week period to be scheduled in a 43 week consecutive period during the school year.  This clause applies to new hires only.

No employees holding a Bus Driver “A”, “B” or “C” classification as of the signing date of the agreement shall suffer a reduction in hours (6 hours for classification “A”, 8 hours for classification “B” and 7 hours for classification “C”) as a result of the changes to 23.05(a), (b), or (c).”

15. Hickes testified that the renegotiation of the 1994 collective agreement, now extending to 1998, was unusual and consequently he and other members of the negotiating team were very “cogent of what each change meant.”  Hickes recalled a conversation with David Pugh, the lead negotiator for the employer, at the Fredericton Motor Inn about the changes to Article 23.  It was agreed, Hickes said, that application of 23.05(g) as drafted in 1994 was applicable to “new employees coming in and not to transfers:  i.e., an employee in maintenance prior to September 1, 1994 and then transferred to transport after 1994 would hold his letter designation”.  This agreement was confirmed again later in discussion between Hickes and Pugh at the Centennial Building in Fredericton.  At the next round of collective bargaining in 1998 Hickes was taken aback when discussion of this issue arose.  Hickes could not understand why -because, as he put it, “We had discussions on that and Pugh said [in the 1994 bargaining round] that if they were already an employee, and if they go to transportation, they are a letter driver”.  The explanation of the resurfacing of the issue lay, perhaps, in the fact that the employer’s negotiator had changed.  Mr. Pugh was not called to testify at this hearing as he has retired from government, but as one witness put it:  “He is still around.”

16. The employer’s witness on the negotiating history of the current collective was Valmond Guimond, the Director of Human Resources in the Department of Education since 1999.  He acknowledged that the employer was looking for savings in 1994 negotiations and as a result a new classification of hourly paid bus drivers was created.  The existing “A”, “B” and “C” drivers were protected.  Since the 1994 negotiation of Article 23.05(g), it has always been the employer’s position that all bus drivers hired after September 1, 1994 means any bus driver hired from either inside government or “off the street” becomes a member of the hourly paid classification.  Mr. Guimond points to the Minutes of the Labour Management Meeting of June 23, 2003 when the difference in positions between the union and the employer in the interpretation of Article 23.05(g) is reflected.   

ANALYSIS – MERITS
17. The issue on the merits is the interpretation of Article 23.05 (g) which reads:

“(g) All bus drivers hired after September 1, 1994, shall be paid for all hours worked, with a minimum payment of six (6) hours, at the straight time rate for the first eight hours of work during the classroom day and at the overtime rate thereafter”.

The employer argues that the provision means precisely what it says:  i.e., bus drivers hired after September 1, 1994 are paid for hours worked.  There is no ambiguity and consequently no need to resort the traditional aids to interpretation of collective agreements such as past practice or negotiating history to determine the intention of the parties.  The intention is patent from the words used as it is a cardinal presumption that the parties are assumed to have intended what they have said, and that meaning of the collective agreement is to be sought from its express terms. (Brown and Beatty, Canadian Labour Arbitration (4th ed.) para. 4:2100).  The union argues to the contrary:  the wording is ambiguous in that the language does not address the status of the existing employee transferred to a bus driver position.

18. The appropriate test to determine whether an ambiguity exists is set out in Leitch Gold Mines Ltd. v. Texas Gulf Sulphar Co., [1968] 3 DLR (3d) 161 (Ont.) HCJ (at p. 215-216) and cited in Brown and Beatty at paragraph 3:4401:

“The Court is not necessarily concerned only with the literal meaning of the language used but rather with its meaning in the light of the intentions of the signatories …

A transaction having been reduced to writing, extrinsic evidence is generally inadmissible to contradict, vary, add to or subtract from its terms.  This is fundamental in the interpretation of written instruments.  Parol evidence may, however, be admitted in aid of interpretation.

Where the language of the document and the incorporated manifestations of initial intention are clear on a consideration of the document alone and can be applied without difficulty to the facts of a case, it can be said that no patent ambiguity exists.  In such a case, extrinsic evidence is not admissible to affect its interpretation.  On the other hand, where the language is equivocal, or if unequivocal but its application to the facts is uncertain or difficult, a latent ambiguity is said to be present.  The term “latent ambiguity” seems now to be applied generally to all cases of doubtful meaning or application.”

The disputed phrase “All bus drivers hired after September 1, 1994 …” is cast in unequivocal language; however it is in its application that the uncertainty arises. Certainly an individual hired for the first time by this employer subsequent to September 1, 1994 is to be paid hourly, but what about the already hired employee working in a different capacity who then transfers to a bus driver?  In a narrow sense he or she is “hired as a bus driver” at the moment in time that they assume that position, but in the broad sense the employee is not “hired” as, in Butler’s case, the employment relationship between this employee and this employer had already been established in 1993 and continued without interruption since, thus Butler cannot be said to have been “hired as an employee” when he obtained the bus driver position in 2004.  There is then a “latent ambiguity” which arises in the application of the disputed language to Butler’s circumstances.

19. The resolution of the ambiguity in the parties’ intentions may lie in the examination of extrinsic evidence which, in this case, is the negotiating history.  The union’s evidence was clear and uncontradicted; Mr. Hickes, who negotiated the impugned provision, testified categorically that the issue of the transferred employee was discussed with Mr. Pugh, the government negotiator, and it was agreed between them that such an employee hired by this employer before September 1, 1994 would have the benefit of the protection:  i.e. he or she would, on becoming a bus driver, be entitled to a letter designation and paid accordingly – as opposed to new hires “off the street” who would be paid hourly.  There was no evidence led by the employer to the contrary bearing directly on this issue.  Mr. Guimond was cognizant of the issue but not involved in the negotiations in 1994.  His evidence is that the employer has always taken the view that anyone – either a new employee for this employer or a existing hire transferred to a bus driver position is to be paid hourly is simply that:  the employer’s position in negotiations subsequent to 1994.  It is not helpful in determining the intention of the parties when the language was initially negotiated by Hickes and Pugh.  Consequently the interpretation urged by the union must prevail.  The grievance is therefore allowed.  Butler is entitled to be paid at the bus driver ‘B’ classification rate from the time of the commencement of his employment in that capacity.

20. Jurisdiction is reserved for purposes of implementation if necessary.

Dated at Fredericton, New Brunswick this 31st day of October 2006.

………………….

G. L. Bladon

Adjudicator
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